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State and Equality from Sadācār(a)* to Bazaar:
Searching Alternative Impressions in Light
of the Sanskriti** Litigation
Chanchal Kumar Singh***

I
The first quarter of the twenty first century appears to present a phase of great upheavals
in the life of the nation and the Constitution. The sociological and anthropological

*

**

***

Sadācāra, (सदाचार) (tradition‐smriti, and customs i.e., custom handed down in regular succession:
the way good people live) has unique status in Indian ancient and medieval philosophy. It is
one of the three branches of study of ancient laws, the other two being: (Raj)dharma and
Vyavahara. Sadācāra is enumerated as one of the sources of law along with Vedas (sruti‐
revelations), and (inner) or self‐satisfaction. Due to complexities in the usage of Sanskrit terms
some modern commentators differentiate between tradition and custom. From the fourfold
sources of law except Vedas, it is obvious that, none of the three sources are exterior to man or
social origin. The fact that three social sources are enumerated following the divine source, and
are ordained to be used, instead of Vedas, testify that law and state had primarily social
ancestry. Customary laws and institutions have, historically a strange continuity in India till the
‘Western Law’ tempered and destroyed them in eighteenth century (see, sections III & IV of the
Paper, below). See, P.V. Kane, HISTORY OF DHARMSASTRA Ch. XXXII Vol. III (3rd edn. 1993); THE
SACRED BOOK OF THE EAST Vol. XXV THE LAWS OF MANU Ed. F. Max Muller, Trans. G Buhler, II
6‐25 (Low Price Publication 2014); Robert Lingat, THE CLASSICAL LAW OF INDIA Trans. J. D. M.
Derrett 7‐17 (1973). R. M. Unger, LAW IN MODERN SOCIETIES: TOWARD A CRITICISM OF SOCIAL
THEORY 113 (1976) concludes that, ‘Conversely, the dharmaiastra gradually incorporated norms
that acquired the authority of the sacred law but arose more from customary practice than from
textual interpretationʺ. Sociological and anthropological history, therefore, should occupy our
larger imaginations for the study of the modern State and one of its foundational principles
equality.
The Court on its Own Motion (W.P. C. 8973/2006, Del., Delivered on 06 Nov., 2015). An appeal
by way of SLP is awaiting its final disposition by the Supreme Court. However, the Supreme
Court has stayed the Judgment of the High Court, in its interim order dated Jan. 04, 2016. See,
Union of India v. Courts on Its Own Motion Through Registrar, High Court of Delhi (SLP(C) NO.
35077 of 2015), and Sanskriti School v. Court on its Own Motion (SLP(C) NO. 35102 of 2015).
Assistant Professor of Law, HPNLU, Shimla. The Author is indebted to insights from
discussions with Meena Panicker, Mritunjay Kumar, and Aughya. Views expressed are
personal.
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history of institutions and social norms, may arguably, identify the last quarter of the
eighteenth century and mid decades of the twentieth century1, in India, to be such
periods of novel cataclysm. In the tumultuous epochs, the spell of prodigious
commotions begets new humanity, unseen social, and inexplicable overriding moral
realms, which we all must live in. The forthcoming is not liable to be easily foreseen and
forecast. Yet ensuing life, social and legal norms; accompanying new‐fangled basic
structures of society2 (institutions), whatever their character and ends might be, are
rationalized and legitimized by the therapeutic impacts time fabricates, the immediate
subjects of which, for example, are human emotions, rage, love, and other feelings. The
transformation, however, need not always be revolutionary,3 to replace the old by a
new. It can be conversion by gentle alterations or what may be called ‘revolution by
stealth’. Contemporary India, for the last few decades, is witnessing quite identical
conversions. Nevertheless, if this account is accepted to be true of her, a forewarning
seems to qualify the version. The caution exists in the following anecdote: the pilot of a
mid‐air plane announces to the already terrified passengers‐ please calm down…; I have
two news for you ‐ one bad and one good; bad news is that we have completely lost the
control of the flight. The good news is, though, we don’t know where are we heading
to, yet wherever we are going, we are going very fast!!
The stealth consists in re‐manufacturing of necessary constitutive categories and
principles of the society, such as, state, public function, equality etc., and consequently
regenerating liberty to the level of autonomy of a few to (borrowing an expression of
Prof. Baxi), inflict lawful harm on (all) others.4 The process, essentially involves, in its
ultimate sense, doing violence to historical and empirical facts and continues by way of
reading and re‐reading of organising norms of the society by official as well as dominant
‘glossators’ of legal community, and failure of unofficial interpreters to re‐examine such
principles believing them to be dead ducks.

1

2

3

4

See Generally, Ranajit Guha, A RULE OF PROPERTY FOR BENGAL: AN ESSAY ON THE IDEA OF
PERMANENT SETTLEMENT (2016).; Ramchandra Guha, INDIA AFTER GANDHI: THE HISTORY OF THE
WORLDʹS LARGEST DEMOCRACY (2007).
John Rawls, A THEORY OF JUSTICE 6 (1999). By the terms, ‘basic structure of society’ Rawls refers
to the ‘major social institutions’. He observes, ‘the basic structure of society, or more exactly, the
way in which the major social institutions distribute fundamental rights and duties and
determine the division of advantages from social cooperation. Id.
Cf. Kelsenian theory of revolution which must involve complete change of the legal system by
way of changing the grundnorm. Hans Kelsen, GENERAL THEORY OF LAW AND STATE Trans.,
Anders Wedberg 118 (1949).
See, Upendra Baxi, HUMAN RIGHTS IN A POST HUMAN WORLD: CRITICAL ESSAYS 116‐17 (2007).
Criticizing the ‘uncanny idea of development’ as developmentalism which can be describe as
the discourse on power producing various regimes of truths of development or truth‐claims,
including that, ‘legal and human rights thus emerge as powers of some to inflict lawful harm on
others, subject to state/law invigilation directed to preserve ‘free’ and ‘fair’ market completion
(emphasis supplied). Id.
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This is a long paper. Method of analysis developed and adopted (below Section-II) is
not very fashionable. Several strands of law, law making as well as interpretative
technologies operating in their fragments, are to be set together with a view to derive
true understanding of the subject of this paper. The representative tool, in form of the
judgment in, In Re the Civil Services Society,5 is used, that necessarily spirals back and
forth connecting genomic fragments of liberal law originating from different workshops
of the legal system.
The judgment in In Re the Civil Services Society6 (delivered by Mr. Justice Pradeep
Nandrajog and Her Ladyship Mukta Gupta) though, penned by judges of a high court,
in many ways, is representative of the judicial business in India including that of the
Supreme Court. The factual matrix of the case is a characteristic of the assertion that the
interests of some powerful groups or classes7 produces a self‐serving rather than citizen
centric reading of the Constitution. The judgment of the Court and its reasoning, at the
occasion, epitomizes the ‘conditioned cognitive faculties of the higher judiciary’ by few
hegemonic classes of society. The former has been decapacitated, additionally, by
shackles of colonial judicial process and legal tradition, to disown the manacles and
liberate themselves from that conditioning.8 Certainly Lawyers as a class in collusion
with its so called elite segment of clientele, sustain and re‐enforce9 the decapacitation,
and programmed reading of the foundational document. The Constitution, in a way,
then is made to offers a site for and conquer contestations amongst different interests
and constitutionalize their own claims and preferences in the legal system.
While making the Constitution, human values, social ideals and practices; reminiscent
of endemic/indigenous society; were tied down to the western philosophical products
and techniques of judicial process. Subsequent interpretations of important principles
and provisions of the Constitution have helped producing convenient form(s) of state,
equality, rights, and the idea of law itself. Perhaps for this reason Gandhi and J.D.M.
Derrett believed that only those elements in the Constitution that are firmly rooted in
Indian traditions would work effectively and all others would be subverted or

5

6
7

8

9

(W.P. C. 8973/2006, Del. Delivered on 06 Nov. 2015). Available at: http:
//lobis.nic.in/ddir/dhc/PNJ/judgment/06‐11‐2015/PNJ06112015CW89732006.pdf. (last visited 21
Nov., 2015). (Hereinafter cited as, Sanskriti Judgment Delhi).
Id., Sanskriti Judgment Delhi.
The analysis in this paper would attempt to present the troika: bureaucrat‐politician and
lawyer’s nexus, as the most dominant one in the Indian legal system. The term Lawyer is used
in its broadest sense to include judges and judicial officers and its elite segment of clientele:
business.
P.A. Inamdar v. State of Maharastra, A.I.R. 2005 S.C. 3226 paras 92‐93; T.M.A. Pai Foundation v.
State of Karnataka, A.I.R. 2003 S.C. 355 paras 23‐24, holding, ‘Education as occupation for profit’.
It appears that the holding converts a constitutionally established state duty into the national
resource which the government of the day holds in public trust with discretion to dispense in
the form of governmental largess.
See Section IV of the paper, below.
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negated.10 This theme, however, is not explored here. The modest aim in these pages is
to examine and to illustrate the products/results, on the central subjects under
investigation, the unholy companionship of the certain dominant classes, of the legal
system has produced.
The classes, particularly, lawyers (including judges)11 do not only control interpretation
and enforcement of law and Constitution but also control the production of knowledge
in law and its distribution engendering legitimacy of whatever they want and succeed
in making of law and the Constitution.12 The assertion qua the interests, in Indian legal
system reminds one of the Foucauldian premises that ‘one impoverishes the question of
power when she asks only in terms of (formally) law, legislature, and government (or
court)’.13
The most common characteristics of judgments, for last some decades, of the higher
courts are: unnecessary long quotations from its own earlier judgments, foreign
decisions, and other sources; framing of issues, and judgement writing; arrangement of
contentions and arguments, and thirdly the time factor. The instant case (taken up here,
as a representative referential to exemplify the main theses of this paper), for example,
did not involve investigation, appointment of commissioners for fact finding (a feature
of PIL). Factual contentions were not denied by the parties. Yet it took almost ten years
for the Court to reach to a conclusion and to find justifications thereof. The
transformation, however, has to reach to its final makeover at the hands of the Supreme
Court, where the appeal against the decision of the Delhi High Court is pending, with
the judgment of the later having been stayed.14
10

11

12

13

14

R. Sudarshan, Stateness and Democracy in India’s Constitution in INDIAʹS LIVING CONSTITUTION:
IDEAS, PRACTICES, CONTROVERSIES 162 (Zoya Hasan, at el. eds., 2005).
See, O. Kahn Freund, Introduction to Karl Renner, THE PRIVATE INSTITUTIONS OF LAW AND THEIR
SOCIAL FUNCTION 13 (Agnes Schwarzschild trans. 1949) (1976) (quoting Max Weber and
commenting on the role of lawyers: “The thought process of the common law can and should
be understood as the outcome of the needs and habits of a legal profession organized in guilds
and preserving the structure and power of a medieval vocational body. The modern continental
systems were developed in the universities by the legal scholars for the use of officials. English
law developed as a series of guild rules for the use and guidance of the members and
apprentices of the Inns of Court. …The common law was developed by that branch of the legal
profession whose main interest lies in litigation”).
See, e.g., Warne Menski, Flying Kites in a Global Sky: New Models of Jurisprudence Socio‐Legal
Review 7 Vol. 3 (2016) (where Prof. Menski asserts that “After colonially influenced beginnings,
studying law is today again a hegemonic activity, a training ground for sharks of various
kinds”), (“Unfortunately, in many classrooms ideological indoctrination has replaced serious
legal analysis, today prominently by romanticizing international law and neglecting ‐ even
outlawing and punishing ‐ cultivation of indigenous legal concepts and the social dimensions
of law. Lawyers and the general public remain thus confused about the roles of law and of the
state; educational standards and legal literacy suffer”.). Id. at 18.
Michel Foucault, POWER /KNOWLEDGE: SELECTED INTERVIEWS AND OTHER WRITINGS 1972‐1977 158
(Colin Gordon ed. 1977).
Union of India v. Courts on its Own Motion thru Registrar, (with Appeal Civil 511 of 2016). The
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The paper, therefore, provisionally tries to outline an alternative method of inquiry
under Section II. The elaboration of the method inevitably appears in section III, where
determination of the social institutions and norms are undertaken to testify its chief
components. This section specially seeks to demonstrate the first proposition of the
paper that, the way in which, Indian judiciary has (mis)carried, owing to its illiteracy of
sociological‐anthropological history of institutions15 of India and perhaps conscious
reliance on irrelevant historicism of the Western societies to devise and develop, rather
re‐invent legal notions of ‘state, equality, and public function,16 the key conceptual
categories of our legal system. This proposition may be designated as transformer state thesis.
The motivation and causes for it, must and can only be located in the existent power
structure managed by a class of power groups which has continued to flourish without
altering radically, for entire life of the Constitution (Section III). The second thesis of the
paper is, that the central tool for courts to operationalize the legal category of equality,
one of the foundational ideas of the Constitution, defeats the very principle as a moral
idea, creates a sham semblance of rationality and legitimacy in the way article 14 of the
Constitution has been worked out over the period. This proposition, in short, may
appropriately be called ‘equality as Swayambhu (Self‐Existent) entity’. But the notion of
equality and judicial or lawyers’ arsenals to battle for it are product of the re‐invented
entity‐ ‘the state’ and its social (ir)responsibilities associated with ultimate powers under
the notion of ‘public function’ (Section IV). And lastly, an attempt is made to discover
the role played by semantical and peculiar epistemological character and qualities of
law and its interpretation by the foremost classes, self‐existent properties of the legal
conceptual categories, and law (Section V). Section VI is devoted to the conclusion of the
study.

15
16

Supreme Court (full bench) by an interim order, dated Jan. 21, 2016, stayed the decision of the
high Court. The SLP litigation is still in the process of attracting intervenors government
departments who have not been allowed by the interim order to benefit from sixty percent
quota even though they belong to Group ‘A’ services e.g. Federation of Railway Officers’
Association allowed on 30 June 2017. Interestingly it is the Government of India which has approached
the Supreme Court first, paying for SLP against the judgment of the High Court (SLP(C) NO. 35077 of
2015). Available at: http://courtnic.nic.in/supremecourt/querycheck.asp. (last visited Mar. 20,
2016).
See Section III of this paper below.
In the US, it refers to state responsibility and state action doctrine. For a classic analysis of this
theory, see, Charles L. Black Jr., The Supreme Court, 1966 Term ‐‐ Foreword: ʺState Action,ʺ Equal
Protection, and Californiaʹs Proposition 14 81 Harv. L. Rev. 69 (1967‐1968); Gary Peller & Mark
Tushnet, State Action and a New Birth of Freedom 92 Geo. L.J. 779 (2003‐2004).
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II
Diachronic Historicity of Law and Institutions
The method adopted here, attempts to discover changes which occur over a period of
time in evolutionary sense, in respect of socially binding norms and institutions.
Sociological history and historical anthropology, to a large extent, have potential to
unravel mysteries, if the epistemological barriers in the study of law are ignored,
surrounding institutions in our own time. Understanding and determinations of,
however, the prevailing norms and institutions in a particular historical period requires
enormous caution and labour. The crucial effort of the paper is to discover the
possibilities whether the fundamental categories of law can be rescued from Eurocentric
philosophizing and its structures.17
State as a distinct entity characterizes the political and, particularly, the legal studies,
which occupy the highest status and position amongst all the social sciences. The
representative studies exclusively focus on related aspects of the entity such as territory
sovereignty, citizenship, power, legitimacy and, democracy etc.. The anthropological
approach to study state takes into account the ideological and material aspects of the
state formation. It regards that the state is not automatically distinct from other
institutions controlling social relations. It, therefore, tries to ‘figure out how the state
comes to assume its vertical position as the supreme authority that manages all other
institutional forms’.18
The method of sociological history, what I mean, is largely different from ‘historical
jurisprudence’. It does not intend to conclude what sort of geist did exist. Such questions
may be left for other social scientists. Sociological history, for our purposes strictly
means, ‘attempts to determine as to what institutions, legal or social norms having
binding character, their form‐content and inter‐relationships were found in their
survival for over period of 2000 years in India.
Self‐existent (swayambhu) values and consequently belief about non‐contradictory
nature of legal categories may have cultural origin.19 At the same time that belief may
17

18
19

See, Jacques Derrida, OF GRAMMATOLOGY 24 (Gayatri Chakravorty Spivak trans. 1976, 1997).
(‘The movements of deconstruction do not destroy structures from the outside. They are not
possible and effective, nor can they take accurate aim, except by inhabiting those structures.
Inhabiting them in a certain way, because one always inhabits, and all the more when one does
not suspect it. Operating necessarily from the inside, borrowing all the strategic and economic
resources of subversion from the old structure, borrowing them structurally, that is to say
without being able to isolate their elements and atoms, the enterprise of deconstruction always
in a certain way falls prey to its own work’). Id.
Aradhana Sharma & Akhil Gupta, THE ANTHROPOLOGY OF THE STATE: A READER 9 (2006).
Dumont criticizes remarks in criticism, that, ‘It is not surprising to find that our contemporaries,
who value equality find scarcely anything to contrast it with except inequality. Even
sociologists and philosophers seem to speak of ‘hierarchyʹ Reluctantly and with averted eyes,
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be caged by the unlimited power that the state has come to possess and legitimately
exercise. Though the parts of the causes for it may be located in developments of global
capital, globalization, legal and political philosophy, if one looks at the shrinking
responsibilities, a fast speed blurring of state and non‐state activities appears to be
ubiquitous. As an instance one needs to consider what may be called “the kids’
notebook paradox”. The state does not have duty to provide school education and can,
through law, shed that function in favour of private/market, yet it is well within its
authority to raise tax from the kid on the purchase of notebook or pencil! Sociological or
anthropological study can unravel dark matters of common law universe as to the
paradoxical outgrowth of the state as an entity and its irresponsible and abdicated role
as a Hegelian parens patriae; causing more harms than good, and which is subsequently
promoting and encouraging ‘the survival of the mightiest’ philosophy.
This study will try to find out inherent contradictions in functional aspect of the state as
social institution and its over‐dependence on private players in contemporary India.20
In this respect Swayambhu conception of equality quite resembles the classical category
of Pierre Bourdieu’s doxa: “an unquestionable orthodoxy that operates as if it were the
objective ultimate truth‐ across social space in its entirety”.21 Accounts of Indian ancient
and medieval institutions and their inter‐relations establish that they did not admit
contradictions such as kids’ notebook paradox. The intuitive realization is that the
framework of legal studies needs substantive changes.

III
State, Social Good, and Law: An Alternative Paradigm
This Section is devoted to the analysis of the first proposition of the paper. In that course,
the method of analysis adopted will be applied and tested in social settings of India’s
past. However, for a comparative understanding of the subject, the judgement of the

20

21

in the sense of the residual or Inevitable inequalities of aptitude and function, or of the chain of
command which is presupposed by any artificial organization of Multiple activities, briefly
ʹpower hierarchyʹ. However, that is not hierarchy proper, not the deepest root of what is so
called’. See Luis Dumont, HOMOʹ HIERARCHICUS: THE CASTE SYSTEM AND ITS IMPLICATIONS 19
(Mark Sainsbury at el. trans. 1980).
Sociologist Bourdieu, proffers the view that: ‘The process of regression of the state shows that
resistance to neo‐liberal doctrine and policy is that much greater in countries where the state
traditions have been strongest. And that is explained by the fact that the state exists in two
forms: in objective reality, in the form of a set of institutions such as rules, agencies, offices, etc.,
and also in peopleʹs minds’. See Pierre Bourdieu, ACTS OF RESISTANCE AGAINST THE NEW MYTHS
OF OUR TIME 33 (Richard Nice trans. 1998); See also, Pierre Bourdieu, ACTS OF RESISTANCE AGAINST
THE TYRANNY OF THE MARKET (Richard Nice trans. 1998).
Rohit Chopra, Neoliberalism as Doxa: Bourdieu’s Theory of the State and the Contemporary Indian
Discourse on Globalization and Liberalization 17(3/4) CULTURAL STUDIES 421 (2003).
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high Court of Delhi, a referent of judicial and governmental technology and its
circumstances, need to be described at the outset.

Brief Facts of the Case
In February, 1995, wives of fifteen Bureaucrats including the then Cabinet Secretary,
Secretary Ministry of External Affairs, Secretary Ministry of Commerce and ten other
members of the Indian Administrative Service, Indian Revenue Service, Indian Police
Service and Indian Railway Technical Service, formed a Society named, ‘The Civil
Services Society. The Society had its main objective to establish ‘progressive schools in or
outside Delhi, open to children of officers of the All India and Central Services. The top
bureaucrats took decision, on behalf of the Union of India, in June 1995, to allot 7.78
acres of land in Chanakyapuri, a posh area of Delhi, through the Ministry of Urban
Development, at a token cost of Rs. one, with again annual premium of Rs. one. The
ministries concerned also took a decision to provide to the Society Rs. nineteen crores
for the construction of buildings and for purchase of furniture, etc. A running corpus of
Rs. ten crores, additionally, were to be made available to the Society. Ministry of
Finance, various Government agencies and Ministries donated `Rs. 15.945 crores to the
Society for ‘setting up of the school’.22
Sixty percent of the seats in the school were reserved for the children of Group‐A officers,
Central Government, twenty five percent were reserved for the children who belong to
the economically weaker sections (EWS) of the society.23 Only ten percent seats were
available to the children of general people24 with five percent reserved for staff of the
22
23

24

Supra note 5, Sanskriti Judgment Delhi, paras 3‐4.
A mandatory requirement under Delhi Education Act, 1973, which was never implemented.
See, infra note 44.
See Maneesh Pandey, ‘Babus Rain Cash on Their Own School: Delhiʹs Elite Sanskriti School Gets over
Rs 25 Crore of Taxpayersʹ Money’ MAIL TODAY, (01 Jan., 2013) (reporting that, the school has 12‐15
per cent seats for students from a non‐services background, which are mostly occupied by the
sons and daughters of politicians, making it almost impossible for children from ordinary
families to get admission there. The donor Ministries and Agencies, up to Mar. 31, 2012, include
defense and human resource development ministries have contributed Rs 5 crore each, the
finance ministry ‐ Rs 3 crore under the building and infrastructure fund; Rs 8.79 crore ‐ has
come from the ministry of personnel, public grievances and pensions; Even the cash‐starved
Indian Railways has loosened its purse strings for the school and contributed Rs 20 lakh
towards the fund. Interestingly, even Reserve Bank of India and ITC Limited have contributed
Rs 1 crore each to the fund. Among the states funding the schoolʹs coffers, the maximum
amount has come from Andhra Pradesh and Karnataka ‐ both contributed Rs 25 lakh each ‐
while Kerala and Uttarakhand have given Rs 5 lakh each. Even a small state like Tripura has
contributed Rs 1 lakh to the schoolʹs fund. Delhi Kalyan Samiti of the Delhi government has
donated Rs 35 lakh, which may explain how Delhiʹs ministers and politicians manage to get
their
children
admitted
to
the
elite
school).
Available
at:
http://www.dailymail.co.uk/indiahome/indianews/article‐2266077/Babus‐rain‐cash‐school‐
Delhis‐elite‐Sanskriti‐School‐gets‐Rs‐25‐crore‐taxpayers‐money.html (last visited 25 Nov.,
2015).
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school.25 The school became functional on twelfth August 1998.26 The total strength (of
students in 2014‐15) was 2887.27 Differential fee was payable by children of Group‐A
officers and the rest. In the year 2013‐14, it was Rs. 72,443/‐ for the former and Rs.
1,12,960/‐ for the later. Not all children whose parents are in the Government services
were the beneficiaries of the quota. Class‐IV, class‐III, and class‐II staff had been left
out.28 As of now, the character of the Society is amply discernible but an additional fact
is noteworthy, that its Chairperson (ex‐officio) is the spouse of the Cabinet Secretary.29
When the Court took up this case suo‐motu as a PIL in 2006, it is interesting to see, that
both, the Union of India and the School authorities (the Society) tried to ‘justify the
arrangements’ on the same grounds. That is, ‘that Civil Services Officers, having
transferrable jobs, find it difficult to admit their children in ‘Elite Schools/Good Schools’,30
and that the Union of India has been making grants to other societies which have
established schools that:31
Certain supplementary facts need to be noted for finding the true character of the School
or for that matter, the Society. Most important among them is provided by a judgment
of the Income Tax Appellate Tribunal (Delhi Bench) involving the same School/Society
and the Income Tax Department in Civil Services Society v. Director of Income‐tax.32 The
Society was registered w.e.f. 1998, under section 12A of the Income‐tax Act, 1961 entitled
to exemptions, as a charitable institution, from taxes liable to be imposed under the Act.

25
26
27
28
29
30

31

32

Supra note 5, Sanskriti Judgment Delhi, para 5.
http://www.sanskritischool.edu.in/History.html (last visited Nov. 23, 2015).
http://www.sanskritischool.edu.in/SectionWiseAdmission.html (last visited Nov. 23, 2015).
Supra note 5, Sanskriti Judgment Delhi, para 6.
Id.
Supra note 5, Sanskriti Judgment Delhi, para 5. (Emphasis supplied). For an empirical
description of ‘elite school phenomenon’ in the Indian system, See, observations of Mr. Justice
Sudhir Agrawal’s judgment in Umesh Kumar Singh v. State of U.P. (WRIT ‐ A No. ‐ 28003 of 2015,
judgment
Delivered
on
18.08.2015).
Available
at:
http://s3.documentcloud.org/documents/2289595/allahabad‐hc‐judgment‐banning‐public‐
servants.pdf (last visited 16 Jan., 2017). (The Hon’ble Judge writes at para 81: “… Schools run
by elite and highly privileged category of people which are branded public schools … This
category of Schools basically cater to the need of highly rich people, high class Bureaucrats,
Ministers, peoplesʹ representatives, like, Members of Parliament, Members of Legislative
Assemblies and high‐middle class people. The wards of a limited class of elite society can get
education therein. Most of the people cannot meet even financial standards of fees. Admission
standards are very strict and mostly available due to high resources. These Schools have best
kind of infrastructures, tutorial staff and all other facilities. These Schools can be termed as ʹElite
Schoolsʹ … ‘wherein children of poor and lower‐middle class have virtually negligible scope”).
See Infra note 32 at para 50. Where the same justification was offered and accepted by the Income
Tax Appellate Tribunal.
Civil Services Society v. Director of Income‐tax, I.T.A.No.1488/Del/2012. Judgment delivered on 08
Feb., 2013. (last visited 23 Nov., 2015).
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In the year 2012, the Director of Income Tax (Exemptions), cancelled registration of the
Society under section 12A (of the Act) on the grounds:
one, that ‘the school had violated the conditions imposed at the time of
allotment of land by the Ministry of Urban Development, Government of India,
according to which the assessee should have admitted students belonging to
the weaker sections (EWS) to the extent of twenty five percent and granted free‐
ship to them’;33 … two, that ‘promotion of a high cost educational institution at
the cost of candidates belonging to the weaker sections of the society militates
against the objective of the school to establish progressive school and other
educational institutions’;34 … three, that though the objects of the Society are
charitable in nature but the activities are not so and that the assessee is not
entitled to exemption u/ss 11/12 of the Income‐tax Act’.35
The conclusion and the decision of the director was based on following findings, that
out of total students 2344, in 2011, only ninety‐two students, amounting merely to 3.92
percent were admitted from EWS and free‐ship was granted to only one student.
Further, the assessee had made a huge generation of surplus year after year
(approximately, Rs. 29,00,00,000/‐ in 2009‐2010, which went up to Rs. 34,00,00,000/‐ in
the year of 2011‐2012) which was primarily being invested in building an elitist
educational institution and was not to support the cause of education among the weaker
sections of the society.36 The decision of Director of Income Tax (Exemptions), cancelling
registration of the Society was set aside by ITAT in Civil Services Society v. Director of
Income‐tax.37
The decisions of special or departmental tribunals (herein ITAT)38 are seldom
scrutinized by, and more often they escape any sincere public gaze, though their powers
are, in several respects, similar to that of constitutional courts.39 The decision does
represent strategic maneuvers by the dominant class to invent justifications out of
existent facts and law, de‐hores any humane sense of rationality and moral or
constitutional values.
In the appeal before the ITAT, the Society put forward extremely shrewd arguments.
That the object of the Society has consistently, by Income Tax Dept., been held to be
charitable; that despite display of notice (on the School notice Board) it has not received
sufficient number of EWS applications; that the school has not turned away or denied
33
34
35
36
37
38

39

Id., para 2.
Id.
Id.
Id., paras 2‐3.
Id.
The parliamentary legislation establishing ITAT has been, since then, declared to be
unconstitutional by the Supreme Court in madras bar Association v. UOI 2015 8 S.C.C. 583.
Out of the thirty‐seven pages of the decision, hardly two pages are devoted to analysis,
interpretation and reasoning of laws concerned, and rest of twenty‐five pages are simply
statement and restatements of facts and factual arguments.
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admission to any EWS students; it was submitted that the School is located in the
Diplomatic Enclave, as such it was very difficult to find the children from the EWS
background,40 because … in diplomatic area, fewer weaker sections reside in
comparison to other parts of Delhi,41 and that department of education (DOE), under
the Right to Education Act (RTE)42 is supposed to refer some weaker section admissions
to the School (presumably no such reference was received by the School). But the most
shrewd argument was that, compared with various other so called elite schools
similarly situated in the same area namely, St. Columbus School, Convent of Jesus & Mary
School, Jain Happy School, Bhartiya Vidya Bhawan, Mater Dei School, Sardar Patel Vidyalaya,
Carmel Convent School, who in the period under reference had only ninety five, twenty seven,
fourteen, ninety eight, sixty seven, fifty six and thirty students respectively in EWS category, the
School run by the Society has been able to give admission to the highest number, that is
168, (out of little less than 3000 total students, in 2013) EWS students.43 And secondly,
the Society has been running afternoon school (Umang) at the very same premises and providing
free education to underprivileged students (emphasis added).44
Unhesitatingly, the Tribunal accepted and approved all the arguments of the appellant
Society. Moreover, almost, recording a reprimand against the Department, it held:
The said argument45 based on ifs and buts amounts to conjecture the assessee
school can be acted upon as per the requirements of law and not as per the
whims of different people who would want to supplement the Rules and
notifications of the Directorate of Education as to how best in their wisdom the
targets ought to have been met which is presuming that the children of
governmental employees would meet EWS category criteria. Thus, instead of
sitting in the chair of the Directorate of Education and/or the assessee school
with the benefit of hindsight and engaging in academic probabilities it is
necessary not to loose sight of the admitted fact on record, namely that there is
not a single evidence of denial to any student seeking admission belonging to
the EWS category. In the aforementioned background, wherein the arguments

40
41
42
43
44

45

Supra note 32, para 11.
Supra note 32, para 22.
The Right of Children to Free and Compulsory Education Act, 2009 (35 of 2009).
Supra note 32, para 12.
The afternoon School, under the emotive name ‘Umang’ is run to provide ‘informal education
on week days’, in the form of ‘charity’ to the children of disenfranchised destitute, teeming
illegally, all corners of the City, in patches: such as beggars, pavement dwellers, daily wage
migrant workers etc.
Department attempted to contend that, had the school made attempts in the nearby colonies of
Sarojini Nagar, Netaji Nagar etc. it is just not possible that in the colonies where the houses are
allotted to class‐IV employees, students pertaining to EWS category would not have been
found.
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advanced on either side have been recapitulated we are inclined to agree with
the submissions advanced on behalf of the assesse school …46
Some observations are called for on the correctness and justness of the decision of the
Tribunal. The Society could afford to make attempts and find children of
underprivileged to run an afternoon school at the very same premises, yet it could not
be expected to try bringing similar children under EWS category, a condition imposed
by law for the grant of land and to run a school with state recognition. The former
represents empathy and voluntary gesture of sharing the misfortune of the destitute:
charity47 (See, Section V below). Yet, it is not simply a question of ‘supererogation’, but
the issue of violation of a positive duty. The latter is governed by legal obligations and
corresponding entitlements. Practicing former is not only a means to evade the latter
but it has larger significance for or role in public reason.
Of course, the reasoning of the Tribunal cannot be anticipated to be different. Secondly,
the so called ‘other elite Schools’ in the zone, also fared measurably, signifies that several
wrongs transmutes, for the tribunal, into a better right. Thirdly, the High Court in its
judgment of six November, 2015 does not mention about the income tax dispute
decided by the Tribunal or the facts established or admitted therein. Does the decision
of the High Court have repercussions on tax liabilities of the Society? What are the
consequential liabilities, arising out of violation of conditions in law imposed for various
types of state grants to the Society?
The ‘admitted fact’, in the dispute before the Tribunal, that the School did not receive
sufficient number of applications for admission in the EWS category, must only signify to
the greatest social crisis in our legal/social system. School education, ‘a scarce commodity’,
amongst the country of 1.3 billion people, does not have its takers or chasers ‘when it is on offer
for free’, belies the age‐old beliefs about human nature and parenthood, and central logic of
Capitalism, both. Therefore, a larger question must be raised, whether the disproportionate
appropriation of social and economic powers by the foremost classes (for example, justification to
have elite/good schools for one’s class) is reconstituting or has reconstituted the sociology of India
and are, further, bent upon constitutionalizing that new sociology?
A third case and crucial holding therein, again of the High Court of Delhi, Sanskrit School
v. Central Information Commission (CIC),48 involving the same School and the Society,
must be recorded, for it would play an important role in the formulation and elaboration
of the two‐main theses of the paper.

46
47
48

Supra note 32, para 6.
See, Section IV of this paper below.
WP(C) No.1212/2007 (Del) Judgment delivered on Jan. 07, 2010. Available at:
http://lobis.nic.in/ddir/dhc/SRB/judgment/20‐01‐2010/SRB07012010CW8762007.pdf (last visited 04
Dec., 2015).
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It was an appeal against the order of CIC holding the ‘School to be a public authority’49
under the Right to Information Act, 2005.50 The Commission found that, firstly, state had
given a substantial grant for setting up the infrastructure of the School in its initial phase;
secondly, that the wife of the cabinet secretary is the ex‐officio chairperson of the Board
of Management of the School and also that wives of other civil service officers are on the
Board of Management, hence, the Commission decided that the Sanskriti School did
come under the purview of the Act of 2005 as a ‘Public Authority’.51
The High Court of Delhi, in appeal, though retained the conclusion (somewhat closer,
as NGO), but reversed the reasoning of the Commission. It is interesting to note that Mr.
Justice S. Ravindra Bhatt does not record any conclusive finding whether the School is
substantially financed by the state? The Justice, merely restates the contention of the
School that ‘it is self‐financed, and is not dependent on any grants by the Central or State
Government; nor does it discharge any public law functions, to be called a “public
authority” under the Act.’52 The Court concluded:
[I]n the absence of any thing further, the involvement of wives of senior
bureaucrats (the wife of the Cabinet Secretary is the Ex‐ Officio Chairperson of the
Board of Management of the School and also that wives of other Civil Service Officers
are on the Board of Management) ipso facto would not establish any degree of
control by the Central Government. Such a conclusion (of the CIC) is premised on
untenable grounds. However, there can be no doubt that the Society is a non‐
government organization.53
It would be a grave mistake, even by those who do not like the three judicial/quasi‐
judicial decisions and the fourth, union government’s actions including reasons
adduced for justification thereof, to see them as misuse or abuse of public power or
miscarriage of justice simpliciter. Any such belief amounts to entertain or continue to
remain in illusion, the very first step for manufacturing false public reason. The fact that
majority of parents are unable to secure good schooling and are forced to send their
wards to the poor government schools and yet there is no significant collective voice
against the arrangement or noticeable organized resistance, against this dual, gravely
unequal and repressive school system, signify how effective that contrived public
reason has been.54 On this count, one notices startling similarity between the status of
49

50
51
52
53

54

Manju S. Kumar v. Sanskriti School (No. CIC/OK/C/2006/00129). Available at:
http://rti.india.gov.in/cic_decisions/Decision_23012007_3.pdf (last visited 04 Dec., 2015).
Right to Information Act, 2005 (Act No. 22 of 2005).
Supra note 48, para 10.
Supra note 48, para 69. (Emphasis supplied).
Supra note 48, para 70. On a consideration of all the above factors, this court holds that the school
fulfils the essential elements of being a non‐government organization, under Section 2(h) of the
Act, which is substantially financed by the Central Government, through various departments,
and agencies. It is therefore, covered by the regime of the Act). Id, see, para 75.
The point poses most potential threat to the legitimacy of Eugen Ehrlich’s Living Law or Volkgest
of Savigny whose multiplied formations can be seen providing life breath to the jurisprudence
of ‘Legal Pluralism’.
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sudras for over 2000 years in Indian history and their non‐resistance to the unequal
entitlement and share in or access to the goods produced out of ‘collective social
existence’, and the todays majority of population unable to avail the first such primary
social good (education for their children). This sort of arrangement presents one of the
greatest challenge for advocates of ‘legal pluralism’, the new fashionable way to study
law in the postmodern age.
The intuitive idea is that, these actions and decision can only be understood as part of
the larger and well entrenched scheme devised by the foremost classes, a convenient
but the most potent method to manipulate and operate what I have called ‘transformer
state’. That scheme comprises of many tools: notion of state, public/state function and
principle of equality being a few of the most important ones.

The State and Public Function
Two definitive questions, at the outset, arise as to how and who determines these
concepts, in addition to what they stand for today? The last one, as the judicial process
testifies, at any moment of national life, is exclusively, the result of mediated social
memories by censored account of social and anthropological history, manipulated
public perception of existing social realities, and past practices. This is the process, nay
armament, especially in the hands of the ‘foremost classes’, to control public reason and
to regulate its sentiments.
In almost all judicial decisions, concerning education, two‐point discussions are
invariably found: legitimate function of the state and efficiency or economic viability,
and education as a charitable good. The most elaborate and subtle but refined discussion
of the former is represented by the Sanskriti judgment:
“Prior to the age of Enlightenment in Europe, in the western world, education
was considered primarily the responsibility of the parents and the church.
Education as a matter of public concern is the product of the modern State. The
French and the American revolutions gave a fillip to the process of the
democratization of the education and moving away from its being the exclusive
preserve of a particular social class. Public education was perceived as a means
of realizing the egalitarian ideas upon which these revolutions were based…55
…the Rights of Man contained roots of the modern thought of inclusion – about
equality, respect and decent education for all. The rise of socialism and
liberalism in the 19th Century led nations to promote education as a matter of
citizen’s right and incorporate it in their Constitutions and legislations …”56
The judgment in TMA Pai, is popularly known for constitutionalizing education as
occupation for profit. (Though the Pai judgment relates to the issues in higher education,
the reasoning process and basis for deciding or finding applicable principles are
identical in the Sanskriti as well). Hence the holdings in Pai are frequently relied upon
55
56

Supra note 5, Sanskriti Judgment Delhi, para 8.
Supra note 5, Sanskriti Judgment Delhi, para 9.
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by the Supreme Court and the high courts in cases that essentially relates to the school
education. The saplings planted in Pai has flowered and Sanskriti is merely a
manifestation of it. The following words in Pai capture the sense of history the Indian
courts have:
Private education is one of the most dynamic and fastest growing segments of
post‐secondary education at the turn of the twenty‐first century. A combination
of unprecedented demand for access to higher education and the inability or
unwillingness of Government to provide the necessary support has brought
private higher education to the forefront. Private institutions, with a long history
in many countries, are expanding in scope and number, and are becoming increasingly
important in parts of the world that relied almost entirely on the public sector.57
Not only has demand overwhelmed the ability of the Governments to provide
education, there has also been a significant change in the way that higher
education is perceived. The idea of an academic degree as a ʺprivate goodʺ that
benefits the individual rather than a ʺpublic goodʺ for society is now widely accepted.
The logic of todayʹs economics and an ideology of privatization have
contributed to the resurgence of private higher education, and the establishing
of private institutions where none or very few existed before.58
An important fact that must be noted is that in new millennia, none of the Supreme
Court’s judgments invoke Brown59 as a memory stimulant, in the same way as Unni
Court did. But the cases decided in the previous century, concerning education in
general and school education in particular, use Brown as an authoritative statement on
the judicial wisdom of the time. Thus Unni60 observes:
In Brown v. Board of Education (1953) 98 Law Ed 873, Earl Warren, C. J., speaking
for the U. S. Supreme Court emphasised the right to education in the following
words:
ʺToday, education is perhaps the most important function of State and local
governments..... It is required in the performance of our most basic
responsibilities, even service in the armed forces. It is the very foundation of
good citizenship. Today it is the principal instrument in awakening the child to
cultural values, in preparing him for later professional training, and in helping
him to adjust normally to his environment. In these days, it is doubtful any
child may reasonably be expected to succeed in life if he is denied the
opportunity of an education. ʺIn Wisconsin v. Yoder (1972) 32 Law Ed 2d 15, the
Court recognized that: ʺProviding public schools ranks at the very apex of the
function of a State.ʺ The said fact has also been affirmed by eminent

57
58
59
60

T M.A. Pai Foundation v. State of Karnataka A.I.R. 2003 S.C. 355 at para 48. (Emphasis supplied).
Id., para 49 (emphasis supplied).
Oliver Brown v. Board of Education of Topeka 16 (1953) 98 Law Ed 884: 347 US 497.
Unni Krishnan v. State of A.P.A.I.R. 1993 S.C. 2178 paras 16 & 143.
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educationists of modern India like Dr. Radhakrishnan, J. P. Naik, Dr. Kothari
and others.61
So far, we have discussed two facts. Firstly, the particular way the judiciary invents
Indian history and uses the history of Western societies. And the other, its character to
disremember the very manufactured past when it is convenient to justify conclusions it
wants to reach and legitimize.62 What role the statements; that “Education as a matter of
public concern is the product of the modern State’ or that ‘Private institutions, with a long
history in many countries …that relied almost entirely on the public sector”,63 play in
deciding a dispute that involves essential principles of constitutional importance? How
long and whose past is referred when court declares that the ‘private educational
institutions, have a long history’? A court in India feels free to refer to medieval history
and process of enlightenment of foreign countries and societies but what stops them to
invoke ‘constitutional principles and practices, culture or prevalent social ethics of
societies in pre‐British, medieval or ancient India? Not all of them, like untouchability,
constitute an affront to modern mind. Many such institutions, practices and principles
consisted of higher moral, ethical, and justice values than what the so‐called classes have
been able to produce and establish today.
Yet the most fundamental question of our time remains, what are the impacts and
results such a judicial course entail for the notion of ‘the state or state and public
function’? The intuitive idea is that the ‘state’ is contracted a new form, role and identity
and the later ‘transmutes’ itself according to the identity and integrity imparting concept
that of public function/duty. The contraction is consequential on the basis of numerous
discursive arguments which can be located in the liberal philosophy of human rights,
market, logics of capitalism but categorically can only be identified with the power
group or class structure of the Indian legal, political and economic system (foremost
class).
The lawyers and judges are not the only section of what we have called here, the
foremost class who transform the state. Rather they only facilitate and by means of law
and judicial reasoning, rationalize64 the alteration which is really initiated by the other
61

62

63
64

The statement is referred in Ahmedabad St. Xavier College Society v. State of Gujarat A.I.R. 1974
S.C. 1389 at para 143; To the same effect the Court in Mohini Jain v. State of Karnataka A.I.R. 1992
S.C. 1858 at para 14, held that “The State is under a constitutional‐mandate to provide
educational institutions at all levels for the benefit of the citizens. The educational institutions
must function to the best advantage of the citizens. Opportunity to acquire education cannot be
confined to the richer section of the society”.
(Even one of the greatest positivist theorist fail to notice how statements about social past be
manipulated and selectively utilized). See generally Joseph Raz, Can There Be a Theory of Law? In
BLACKWELL GUIDE TO PHILOSOPHY OF LAW AND LEGAL THEORY 324 (Martin Golding & William
Edmundson eds. 2004).
See supra paras reproduced from the case cited at note 57.
Roberto M. Unger, WHAT SHOULD LEGAL ANALYSIS BECOME? 2 (1996). ‘The Rationalizing Legal
Analysis refers to institutional structures and superstitions including institutional fetishism
which forbid any attempt, even for academic proposes, to explore the democratic
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overriding section of the class, politicians, bureaucrats and the elite segments of lawyer’s
clientele, particularly the business.65 The Sanskriti represents one of the most such vulgar
initiatives: Kusamskriti, on the other hand, Pai and Inamdar symbolize, it is most
respectfully submitted, enthusiasm of the Court, its gullibility and willingness to get
along with the violent but obscene ambitions of, what we have named, the foremost
class of the legal system. Thus, the Court repeatedly exhibits that readiness and
establishes that:
Education, accepted as a useful activity, whether for charity or for profit, is an
occupation. … In short, education is national wealth essential for the nationʹs
progress and prosperity.66
Equivalent outcome is accomplished on the grounds of education as a fundamental
right,67 private good,68 private or individual autonomy,69 demand, resource and

65

66

67
68

69

transformative opportunities for realizing experimental thinking, practical democratic
experimentalism of/and institutional possibilities’. Id. at 2‐7.
There is hardly a business house/group in India which does not run a school or a higher
educational institution. In fact, many political houses and families of senior bureaucracy too are
involved directly or indirectly in the enterprise.
P.A. Inamdar v. State of Maharastra A.I.R. 2005 S.C. 3226 at paras 92‐93(emphasis supplied); Cf.
Re: Special Reference No.1 of 2012 (2012) 9 S.C.R. 311 at para 149, holding that ‘[A]lienation of
natural resources (read, national wealth) is a policy decision, and the means adopted for the same
are thus, executive prerogatives ‐ However, when such a policy decision is not backed by a
social or welfare purpose, and precious and scarce natural resources are alienated to private
entrepreneurs for commercial pursuits of profit maximizing, adoption of means other than
those that are competitive and maximize revenue may be arbitrary and face the wrath of article
14 of the Constitution’. See the paradox of the proposition in the words of Mr. Justice Kapadia
in Society for Unaided Private Educational Schools Rajsthan v. UOI 2012 6 S.C.C. at paras 29‐30:
… if an educational institution goes beyond “charity” into commercialization, it would
not be entitled to protection of Article 19(1)(g). Yet the Court goes on to reiterate: “…all
other fundamental rights in Part III would be dependent upon right to life in Article 21 as
… to include right to live with dignity, right to education, etc. At the end of the day,
whether one adopts the pith and substance test or the nature and character of the
legislation test or the effect test, one finds that all these tests have evolved as rules of
interpretation only as a matter of reasonableness. They help us to correlate Article 21 with
Article 14, Article 19 and, so on. Applying the above principle of reasonableness, though
the right to access education falls as a subject matter under Article 21A and though to
implement the said Article, Parliament has enacted the 2009 Act, one has to judge the
validity of the said Act in the light of the principle of reasonableness in Article 19(6),
particularly, when in T.M.A. Pai Foundation and in P.A. Inamdar v. State of Maharashtra
[(2005) 6 SCC 537], it has been held that right to establish and administer an educational
institution falls under Article 19(1)(g) of the Constitution”.
T.M.A. Pai Foundation v. State of Karnataka A.I.R. 2003 S.C. 355 at paras 20, 25.
Id. at 49. (The Court observed that ‘The idea of an academic degree as a ʺprivate goodʺ that
benefits the individual rather than a ʺpublic goodʺ for society is now widely accepted).
Ashoka Kumar Thakur v. Union of India A.I.R. 2008 S.C. (Supp) 1 at para 125 holding:
“…This would amount to nationalization of seats which has been specifically
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efficiency,70 and, Human Rights v. The Right to Development.71 An enormous paradox has
arisen as to how to resolve conflict between the old position of the education being a
‘charity’ and the new institution of private individual’s right, autonomy, good or
‘occupation’ for livelihood and for profit.72 However, we will not elaborate on the thread
here, it constitutes a subject matter of theoretical analysis under Section IV below. In this
Section our purpose is to sense, what interests these arguments are made to serve by the
legal fraternity?

Sociological/Anthropological History: The State and Public Function
Let us appreciate some core dissimilarities that societies, in its broadest sense, in modern
and pre‐modern eras share. One needs, however, to comprehend that legal and
psychological notions: sovereign‐nation‐state of today, all embracing, vertically at the

70
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72

disapproved in Pai Foundation. Such imposition of quota of State seats or enforcing
reservation policy of the State on available seats in unaided professional institutions are
acts constituting serious encroachment on the right and autonomy of private professional
educational institutions. Such appropriation of seats can also not be held to be a
regulatory measure in the interest of minority within the meaning of Article 30(1), or a
reasonable restriction within the meaning of Article 19(6) of the Constitution. Merely
because the resources of the State in providing professional education are limited, private
educational institutions, which intend to provide better professional education, cannot be
forced by the State to make admissions available on the basis of reservation policy to less
meritorious candidate. …” .
See Modern School v. Union of India A.I.R. 2004 S.C. 2236 at Para 15, stating:
As far back as 1957, it has been held by this Court in the case of State of Bombay v. R. M. D.
Chamarbaugwala, reported in (AIR 1957 SC 699) that education is per se an activity that is
charitable in nature. Imparting of education is a State function. The State, however, having
regard to its financial constraints is not always in a position to perform its duties.
Islamic Academy of Education v. State of Karnataka A.I.R. 2003 S.C. 3724 at para 219:
The right to establish professional colleges both by minorities and non‐minorities has
been found in Article 19(1) (g) as also Article 30 of the Constitution of India. …These rights
…should be construed liberally... The right of a minority is a human right so also the right
of development. Right of development finds place in WTO and GATT. It takes into
consideration globalisation and opening up of economy …The right of development from
the human right point of view must be construed liberally … the latter should be allowed
to prevail subject to protection of the basic minority rights.
See Pramati Educational & Cultural Trust v. UOI (2014) 8 S.C.C. 1 Para 19(Constitution Bench):
“…the content of the right under Article 19(1) (g) of private educational institutions, …
includes the right to their choice and autonomy of administration, but (according to)
T.M.A. Pai,... this right and autonomy will not be affected if a small percentage of students
belonging to weaker and backward sections of the society were granted freeships or
scholarships, if not granted by the Government. This was the charitable element of the right
to establish and administer private educational institutions under Article 19(1) (g) of the
Constitution. Hence, the identity of the right of private educational institutions under
Article 19(1)(g) of the Constitution as interpreted by this Court, was not to be destroyed
by admissions from amongst educationally and socially backward classes of citizens as
well as the Scheduled Castes and the Scheduled Tribes”. (Emphasis added).

State and Equality from Sadācār(a) to Bazaar…

25

apex of the human institutions and claiming all powers/rights over the entire affairs and
life of people, are a product of a specific culture and historical contingency occurring in
the Western society. This omnibus and omnipotent entity of today was spread into two
halves till the establishment of the European rule in India. One half can be called as
‘social state’ and the other, ‘political state’. Firstly, in pre‐modern societies, the social‐
legal and economic on the one hand and political on the other, processes/institutions
existed or operated in realms, relatively autonomous to each other.73 For instance, for
practicing as a vaid (physician) or taking up the profession of teaching or driving a
bullock cart, being a punch (judge) running a shop, for marriage, or for producing or
manufacturing some goods, etc., one did not need any certificate, recognition,
permission or license from the emperor/king (synonymous of state).74 Things, affairs or
actions established today as sovereign or state function quite naturally remained in the
hands of village communities for millenniums. This situation sometimes has
encouraged historians to regard these communities to be political than merely social.
For instance, Walter Neale observes that ‘an Indian village was traditionally regarded
more as a political than economic unit’.75 Such readings of ancient village obscure the
nature of the societies in the two phases of the history. The distinction is institutively
realizable if one does not miss the historical truth that essential basis of the village
communities were not positive/constitutional rights, liberties, power and liabilities.
Secondly, emperor or king (political state) had hardly any authority and responsibility,
both, to interfere with norms or institutions in the former such as education, livelihood,
health business guilds or allocation and management of the resources of the village
communities, principal constituent of the social‐legal‐economic (social state) in pre‐
modern, so long it did not become an impediment in the realization of ‘entitlement’ of
the political state: collection of revenue76 and in the way of commanding continued
loyalties of the subject or exigencies of war. Eminent sociologist, Prof. Ramkrishna
Mukherjee concludes that ‘almost all functions of the (today’s) government, except that
of army, foreign policy, and war was discharged through the agency of local bodies
73
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See generally Irfan Habib, THE AGRARIAN SYSTEM OF MUGHAL INDIA 1556‐1707 (Chap. IV, 3rd edn.
2014); Ramkrishna Mukherjee, THE DYNAMICS OF A RURAL SOCIETY: A STUDY OF THE ECONOMIC
STRUCTURE IN BENGAL VILLAGES (1957); R. S. Sharma, EARLY MEDIEVAL INDIAN SOCIETY: A STUDY IN
FEUDALIZATION (2003); H. B. Baden Pawell, THE ORIGIN AND GROWTH VILLAGE COMMUNITIES OF
INDIA (1899).
State Sovereignty in Modern day is exclusionary in its functionality, though functions as if
nothing remains outside of its realm; something like “Certificatory Sovereignty”. For a detailed
analysis on this issue, See Michel Foucault, BIRTH OF BIOPOLITICS: LECTURES AT THE COLLEGE DE
FRANCE 1978‐79 (Michel Senellart ed. 2004).
Quoted in H. C. L. Merillat, LAND AND THE CONSTITUTION IN INDIA n. 22 at 32 (1970). Walter C.
Neale, Land is to Rule in LAND CONTROL AND SOCIAL STRUCTURE IN INDIAN HISTORY (Robert Eric
Frykenberg ed. 1969).
H. B. Baden Pawell, LAND‐SYSTEMS OF BRITISH INDIA: A MANUAL OF THE LAND‐TENURES AND OF THE
SYSTEMS OF LAND‐REVENUE ADMINISTRATION PREVALENT IN THE SEVERAL PROVINCES VOL. I 129
(1892). See also THE SACRED BOOK OF THE EAST Vol. XXV THE LAWS OF MANU Ed. F. Max Muller,
G Buhler trans. V II 305, 307.
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(village communities) …’77 Thirdly, it does not mean that individuals were left to their
own lot only recourse being available to self‐help. Livelihood, health and similar other
entities, particularly education, occupied status78 of social goods and were administered
according to their natural social purpose(s) grounded on the social institution of
property79 constituting the bedrock of the social state. And lastly, individual members
of the village undertook or were assigned specific calling, profession or occupation as a
commitment and mission for life in the spirit of service to the community he belonged
or humanity in general, which might be understood as transcendental individual
egoism.80
77

78

79

80

See Ramkrishna Mukherjee, THE DYNAMICS OF A RURAL SOCIETY: A STUDY OF THE ECONOMIC
STRUCTURE IN BENGAL VILLAGES 18 (1957). He further observes, ‘on the other hand the village
communities were such independent and powerful social units that, kings may impose any
number of taxes, eventually those only could be realized which the village councils could agree
to collect’.
See generally Hetukar Jha, Decay of Village Community and the Decline of Vernacular Education in
Bihar and Bengal in the Colonial Era: A Sociological Review 38(1) Indian Historical Review (2011).
Sir Henery Maine, ANCIENT LAWS: ITS CONNECTION WITH THE EARLY HISTORY OF THE SOCIETY AND
ITS RELATION TO MODERN IDEAS 260‐265 (1885) observing that “The Village Community of India
is at once an organized patriarchal society and an assemblage of co‐proprietors. The personal
relations to each other of the men who compose it are indistinguishably confounded with their
proprietary rights, and to the attempts of the English functionaries to separate the two may be
assigned some of the most formidable miscarriages of Anglo‐Indian Administration. …but the
Community is more than a brotherhood of relatives and more than an association of partners.
… It is an organized society, and besides provide for the management of the common fund …
a complete staff of functionaries for internal government, administration of justice and other
public duties”; Karl Renner, THE PRIVATE INSTITUTIONS OF LAW AND THEIR SOCIAL FUNCTION 81
(1949, 1976). The legal concept (of property as absolute, unlimited with element of exclusivity)
is the most simple and self‐contained concept imaginable… yet medieval law did not know this
form of assignation of a thing to a person, … several persons were capable of having rights in
rem simultaneously of equal ranks in the same piece of land (thus the concept is a recent one).
…The concept has its twin brothers: the right of personal liberty”; see also Ramkrishna
Mukherjee, THE DYNAMICS OF A RURAL SOCIETY: A STUDY OF THE ECONOMIC STRUCTURE IN BENGAL
VILLAGES 18 (1957) that “…the village community system became the most dominant form of
socio‐economic organization in India from Mauryan and Gupta period… What is of
importance to note here is that in this village community system, characterized by self‐sufficient
and autonomous village units, land was held communally by entire village, so that each
household lived on subsistence production on the land allotted to it under usufractuary rights”;
C. B. Macpherson, PROPERTY: MAINSTREAM AND CRITICAL POSITIONS 3‐12 (1978). Macpherson has
distinguished three kinds of the concepts of property: property referring to the thing itself as
‘private property’; actionable claim / guarantee not to be excluded or the right to access to the
thing or benefit as ‘common property ‘and lastly the ‘state property’ signifying the rights that
state has. The right is not created by the state but kept to itself or has taken over from private
individuals. Such as the right to use air waves may be retained wholly or partially by the state,
railways, or state property in the things.
Bhikhu Parekh, The Modern Conception of Right and its Marxist Critique in THE RIGHT TO BE
HUMANE (Upendra Baxi ed. 1987).
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Education and ‘State’ in Pre‐Modern India
As indicated above, the political state had hardly anything to do with the education for
general public, yet, categorically, it must be stated that it was not the sole or even
primary responsibility of parents. A general survey of the authorities81 on pre‐modern
India gives an unequivocal conclusion that India was a land of village communities. The
management of affairs of the community was done by punchas (headmen), some sort of
village oligarchy, there are evidence of the body having heterogeneous character.82
Villages functioned as self‐sufficient unit having abundant sources of income that went
to the ‘common fund’ of the village.83 Some studies traces the development of the
autonomous village units from Mauryan and Gupta periods.84 According to Prof.
Sharma, village communities enjoyed corporate unity with common feeling of
belongingness. ‘… This sense of belongingness was strengthened by the blending of
agriculture and handicrafts based on the jajmani system … a phenomenon under Asiatic
mode of production’.85 It is interesting to see what are the usages to which the common
fund of the village was put up? Important among them are; meeting the revenue
demand on the village, damming of water channels, repayment of loans, natural
calamities, payment to patwari, kanungo and the land surveyor, agricultural inputs,
hospitability of strangers, charity to beggars, general entertainment or/and towards
meeting the moral responsibilities of the village.86 It is noteworthy that patwari, an
accountant on behalf of peasants, was found invariably, in all villages. The village
collectively was the employer of the functionary called patwari, whose successor become
the modern state having government servant.87
Especially with reference to education, a unique dualism existed. Two set of educational
arrangements were found. One, for the ruling classes and high vernas: sanskrit education
and for Muslims, similar setup in the form of madarsa to which general population had
little access.88 The content and nature of learning in such institutions had little to do with
the general economic and social activities of the community. It was primarily intended
81
82
83

84

85
86
87
88

See supra notes 76‐79.
See Habib, supra note 73 at 149.
Id at 152. The fund comprises of proceeds from alienation of common/waste land, payments
from individual peasants, income from common property etc.
See Ramkrishna Mukherjee, THE DYNAMICS OF A RURAL SOCIETY: A STUDY OF THE ECONOMIC
STRUCTURE IN BENGAL VILLAGES 16 (1957).
R.S. Sharma, EARLY MEDIEVAL INDIAN SOCIETY: A STUDY IN FEUDALISATION 229 (2003).
Habib supra note 73 at 154‐155.
Id.
See WILLIAM ADAM’S, (FIRST) REPORT ON VERNACULAR EDUCATION IN BENGAL AND BIHAR 18, 27,
(1935) (Submitted to government in 1935, Second in 1936, and Third report in 1938). Available
at:
https://archive.org/stream/AdamsReportsOnVernacularEducationInBengalAnd
Beharcalcutta1868/AdamsReports‐ocr#page/n69/mode/1up (last visited 26 Jan., 2015); Hetukar
Jha, Decay of Village Community and the Decline of Vernacular Education in Bihar and Bengal in the
Colonial Era: A Sociological Review 38(1) Indian Historical Review (2011); Lajpat Rai, UNHAPPY
INDIA 29 (1928).
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to preserve and perpetuate the social power structure controlled by the elite castes. It
appears that this sort of education was private responsibilities of the individual
household or religious institutions and the village community (read social state) did not
shoulder the responsibility of elite education.89
From the ancient times, however, side by side, a system of basic (elementary, vernacular
or indigenous) educational institutions open to all members of the community, pathsala
and muktab were in place to fulfil the socio‐economic requirement of the agrarian
community. There exists, both, official and academic records,90 testifying the existence
of a well‐developed system of ‘common schools’ in all parts of the country. One of the
most important report was prepared by William Adam in 1835 with respect to Bengal.
Alone in the province of Bengal more than 1,00,000 common schools were found.91
Some important features of the ‘common school system’ are enlightening for the notions
of state and society of our present time. One, education was not compulsory but
voluntary. Two, the village school/ pathsala or muktab was open to all classes, cates or
vernas. Children of all castes, higher and lower, received same education in the common
school sitting together and participating in the same learning process. The teachers did
not belong to or teaching was not monopolized by Brahmanas or other so called higher
castes. Indiscriminately, teachers of the village schools belonged to lower castes or
sections of the community.92 The content of learning imparted to pupils mainly
included…. reading, writing, accounting, arithmetic and skills needed to carry out
different economic activities in the community, primarily subsistence agricultural
economy.93
The last feature, that is the most significant for us here, is what kind of relationship
existed between the village as the corporate unity (social state) and the schools? What
control and responsibility the former had in respect of establishment, running and
maintenance of the latter, as the village community had upon itself, towards almost all
public goods? The answer to these questions must be appreciated in the light of the
social realities of the subsistence level agricultural economy obtaining in that time.
Elementary education, beyond all doubts, enjoyed the status of public good as opposed

89

90

91
92
93

E.F. Keay, ANCIENT INDIAN EDUCATION: AN INQUIRY INTO ITS ORIGINS, DEVELOPMENTS, AND
IDEALS (1918).
Report of the Indian Education Commission by William Hunter 17 (1883), the Hunter report
reconfirm Adam’s finding of one lakh schools in Bengal and observes that Council of Education,
established in 1842‐43, made no attempt to improve 100000 indigenous village schools, though
the Council was able to create a general sense of pecuniary value of a good education imparted
in government schools. WILLIAM ADAM’S Report see note 96; E. F. Keay, ANCIENT INDIAN
EDUCATION: AN INQUIRY INTO ITS ORIGINS, DEVELOPMENTS, AND IDEALS (1918); John Mathai,
VILLAGE GOVERNMENT IN BRITISH INDIA 39‐40 (1915); Hetukar Jha, Decay of Village Community and
the Decline of Vernacular Education in Bihar and Bengal in the Colonial Era: A Sociological Review
38(1) Indian Historical Review (2011); Lajpat Rai, UNHAPPY INDIA 29 (1928).
Adam’s Report, supra note 88.
Id.; Hetukar Jha, supra note 78.
See sources cited supra notes 73, 76‐79 & 88‐90.
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to the higher learnings in Sanskrit and in madarsas, monopolized by ruling classes,
treated as individual good to which the village community had little direct concern.
There are authoritative studies of the village system, which connect the position of the
schoolmaster (teachers of indigenous schools) to that of what Prof. Sharma designates
as Jajmani system of the Asiatic mode of production. Writing in 1915, John Mathai,
basing his conclusions on the Bengal Report of the Indian Education commission, 1882‐
83, determines that:
The history of village education in India goes back perhaps to the beginning of
the village community. The schoolmaster had a definite place assigned to him
in the village economy, in the same manner as the village headman, the
accountant, the watchman and the artisans. He was an officer of the village
community, paid either by rent‐free lands or by assignment of grain out of the
village harvest … The outstanding character of the schools (was) … that they
were democratic and more secular than spiritual in their instruction and their
general character.94
Writing about the same time Lajpat Rai asserts almost the same status of the
schoolmaster and the school system in the community.
Everywhere the community has certain officers representing all those functions
which appear to be the most essential to village life. …The schoolmaster is
another (such officer include headman, accountant watchman etc.). In every
Hindu village which has retained anything of its forms… the rudiment of knowledge
are sought to be imparted; there is not a child… who is not able to read, to write,
to cipher.95
Keay, finds four types of development of these schools. Amongst them, the first main
type was that the schools were connected to the village temple. The pathsala teacher
subsisted on the land of the idol (a sort of common land, in modern terminology, trust
for the benefit of entire village) and on free‐will offerings by pupils and their parents.96
The second way pathsalas were started by zamindars (in the ancient and early medieval
context it must largely mean village headmen) who were not unwilling to allow other
children.97 Though, Keay believed that these schools does not seem to be ‘relic’ of an
ancient village system.98 Looking at the ancient nature of village communities, the
authority of the community over physical and moral conduct of its members, the
institutionalization of these schools at such a massive scale, must have taken long time
of Indian history before the beginning of the colonial era.99 Here it is pertinent to
mention some of the findings from the Report prepared by Adam in 1835, defining
94
95
96
97
98
99

See Mathai, supra note 90 at 39‐40.
Lajpat Rai, UNHAPPY INDIA 29 (1928). (Emphasis supplied).
See, Mathai, supra note 90.
See Keay, supra note 89 at 162.
Id. at 163.
See Hetukar Jha, supra note 78 at 121.
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indigenous education,100 he records that: ‘the village communities were bound up
closely with each other. The teachers of village schools were paid remuneration in both
cash and kind by villagers themselves. The space for the school was also arranged by
the village people. This system of education was thus owned and maintained by the
village community’.101
General education open for all, was never treated as a private good. Neither was it
responsibility of the individual parents. Rather it was, what we have called, the ‘social
state’ on which the responsibility of the common education rested for millenniums till
the British destroyed the village community system and consequently opened the way,
in long term, to convert a thing of common good as subject of market.

IV
Equality as Swayambhu (Self‐Existent) Entity
Doctrine of Equality in Liberal Legal Thought
The most significant substance constitutive of the texture of the liberal legal thinking
relates to the discursive manner in which its doctrines and other leading categories are
conceptualised and practiced in a theoretical shape. The chief justificatory epistemic
expression(s) used are ‘autonomy or self‐sufficiency and neutrality’ to the asymmetric
interests and influences that are inevitably exerted from different sections of the society
and social realms.
The doctrine of equality is based, for example, and conceived on the principle that
‘equals should be treated equally and unequals must receive differential treatments’. To
work out this principle, tools of ‘reasonable classification or/and, reasonableness or non‐
arbitrariness’ have been devised, as part of the doctrine of equality, in the United States
and in India.102

According to Adam, ‘the indigenous elementary schools are those in which the instruction in
the element of knowledge is communicated, and which have been originated and are
supported by the natives themselves, in contra‐distinction of those that are supported by
religious or philanthropic institutions (such as Sanskrit education) … There would (estimated)
be a village school for every 400 persons’. See supra note 88 at 18, 27.
101 See Hetukar Jha, supra note 78 at 27.
102 Chiranjit Lal v. Union of India A.I.R. 1951 S.C. 41 at paras 8 & 64, inaugurated the belief that
Article 14 was based on the fourteenth amendment of the United States Constitution; State of
West Bengal v. Anwar Ali Sarkar A.I.R. 1952 S.C. 73 para 54, established that the addition over
‘equal protection of laws’ by equality before law in Article 14 has made no substantial difference
in its application. These early cases also borrowed classification theory applied by nexus test
from US Supreme Court. A summated restatement of the king of interpretation is contained in
Budhan Choudhry v. State of Bihar A.I.R. 1955 S.C. 191 para 5, Ram Krishna Dalmia v. Justice S.R.
100
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The doctrine enjoy, some sort of, the status of constitutional jus‐cogence103 which is
unalterable, even by the constituent or amending power of the state/parliament, or
something less than, Kelsenian ‘revolution’ or socialist prophecy of withering away of
liberal state! A little analytic study would show that, these tools are ultimately based on
the essence of law of nature or properties of the nature104, studied by natural sciences,
such as biology, neurology, or psychology. These disciplines can tell the difference
between: a blind (wo)man and a man with normal eye sight and the causes of it; between
a physically handicap and an able human being; or of a person who possesses ordinary
prudence and the one with retarded mind or cognitive faculties. Initial origin of these
positions may be traced, in the ancient and medieval social facts justified by the then
sociology as well as theology and in modern times, to the methodological tendency of
universalisation of abstract proposition invented in their own cultural and social facts,
of Western theorists.105

Tendolkar A.I.R. 1958 S.C. 538 para 11.
Since then, the theory and tool have never been doubted by Indian Supreme court except once
(e.g. Lachman Das v. State of Punjab, A.I.R. 1963 S.C. 222 at para 50. Subba Rao J., observed that:
“Over‐emphasis on the doctrine of classification or an anxious and sustained attempt to
discover some basis for classification may gradually and imperceptibly deprive the article, 14,
of its glorious content. That process would inevitably end in substituting the doctrine of
classification for the doctrine of equality: the fundamental right to quality before the law and
equal porter of the laws may he replaced by the doctrine of classification”). during 1970s
attempting to pour in fresh content in Article 14 by way of devising doctrine of ‘reasonableness
(See E.P. Royappa v. State of Tamil Nadu A.I.R. 1974 S.C.S. 555; Maneka Gandhi v. Union of India
A.I.R. 1978 S.C. 597 para 56. However, its non‐acceptance of category of ‘reasonableness, as a
standard for scrutinizing legislation continued till date Ashoka Kumar Thakur v. Union of India
A.I.R. 2008 S.C. (Supp) 1; Subramanian Swamy v. Director, CBI (2014) 8 S.C.C. 682; See also
Chanchal Kumar Singh, The Principle of Reasonableness and its Application to Laws made in the
Exercise of Eminent Domain Power 70 JOLT INDIA (2012).
103 See the argument of Prof. Tripathi, that nexus test narrows down the content of Article 14 when
courts accepted it as capable of universal application. In its true and broader sense, the Article
would, ‘leave the court free to examine the entire social legal and milieu in which a different
treatment is devised and to adjudge its reasonableness in the comprehensive (social and moral
settings). P. K. Tripathi, SOME INSIGHTS INTO FUNDAMENTAL RIGHTS 51‐52 (1972).
104 Cf. Natural Law of ‘division of labor as propounded by Adam Smith and popularized, through
its application in natural sciences by Herbert Spencer, in his theory of division of labour,
Durkhime claims that, “the law of division of labor applies to organisms as well as societies…
the division of labour is a law of nature, is it also a moral rule for human conduct … It is
fundamental bases of the social order…” Emile Durkheim, THE DIVISION OF LABOR IN SOCIETY 2‐
3 (W.D. Halls trans. 1984).
105 ‘The appearance of a state and the disintegration of community, which are the bases of
bureaucratic law, both depend on a change in social organization. I have defined this change as
a pronounce advance in the ‘division of labor’ together with a broadening of the spectrum of
stratification and a hardening of lines within it’. See R. M. Unger, LAW IN MODERN SOCIETY 63
(1976). See also Emile Durkheim, THE DIVISION OF LABOR IN SOCIETY (W.D. Halls trans. 1984).
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Apart, the cognate variations, all dissimilarities are product of the order of society,
which is a human artefact, explained above, occurring relative to time and space. The
intuitive idea is that these tools may be able to rationalise intra‐class or intra‐group
formulation and application of binding identical laws, they entirely eviscerate the
question of rationality and validity, of enforcing different laws to two or more, thus
dissimilar classes.
The closest specimen, of this evisceration, which should come to our mind, is the curious
case of lawyers, doctors, and engineers on the one hand, and Taxi, Auto‐Rickshaw
drivers and Rickshaw pullers on the other. Here, prerequisites of an alternative
understanding, oblige us, even at the cost of repetition, that qualities of suppression of
providence, that the structure and arrangement of liberal laws carry, ought to be
mentioned. ‘An ‘act’, invariably, in all liberal legal system, under criminal laws, is
defined to include ‘an omission or a series of omissions’,106 yet an equivalent yardstick,
law does not adopt for (mis)deeds of ‘state’, in other branches of the public,107 even
where its ‘conduct’ may trouble legitimate interests of assemblages of individuals or its
own integrity does so demand ’.108 The state has laws that fix or impose duty upon the
drivers and the pullers to provide, to any person who are willing to avail, their services.
These duties (duty of non‐refusal) are penal in nature. There is, in addition, a fixed
quantum of remuneration or fees that the taxi or the puller must not charge beyond and
in excess of, from every consumer. But it does not stop here. The state has established,
at appropriate places, in the cities, what is known as ‘pre‐paid (taxi) booths’. A
‘consumer in need’ of the services of a taxi, can approach the booth keeper, an official of
the state, who books one, on as per the list maintained by her for the area, of all drivers,
on first come first served basis. It is a sort of, ‘rationing’109 of the services of private
Curiously the Constitution of India 1950, does not define term ‘act’ (for state) much less to talk
of ‘omissions. Indian Penal Code, section 32: Words referring to acts (of person) include illegal
omissions. —In every part of this Code, except where a contrary intention appears from the
context, words which refer to acts done extend also to illegal omissions.
107 Neither has there been, in India, any serious debate on what constitute ‘state action’? Whatever
social ends it has accomplished though, in the US, there has been a long‐standing debate in the
context of its Constitution. See, e.g., Charls Black Jr., The Supreme Court, 1966 Term ‐‐ Foreword:
ʺState Action,ʺ Equal Protection, and Californiaʹs Proposition 14 (1967) Faculty Scholarship Series.
2591. Available at: http://digitalcommons.law.yale.edu/fss_papers/2591 (last visited 15 Sept.,
2017); Gary Peller & Mark Tushnet, State Action and a New Birth of Freedom 92 Geo. L.J. 779 (2004).
108 ‘Law as integrity’ (as compared to checkerboard situations), and its claims constitutes it as third
commonly accepted political value along with fairness and justice (a fourth virtue exists in the
form of procedural due process). Integrity is both a legislative (making total set of laws
coherent) and an adjudicative principle (that law be seen as coherent in that way). See Ronald
Dworkin, LAWʹS EMPIRE 176 (1986). “As a morally defensible outcome, it requires government
to speak with one voice, to act in a principled and coherent manner towards its all citizens, to
extend to everyone the same substantive standard of justice or fairness it uses for some”. Id. at
164‐165.
109 The term ‘Rationing’ is used to denote the arrangement, only for the absent of better word or
phrase to capture fully the entire incidents at hand.
106
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individual to private persons by the laws of the state. This is an instance of the subject,
transportation to one’s destination, most appropriate and suitable to be left to the
determination of the private, by the driver and the traveller, than what we have seen in
our previous discussion, on the social good of acquisition of education. The other class,
that is, the class consisting of lawyers, doctors, and engineers, have different laws in all,
signified above, respects. No binding, other than ethical duty to provide their services
to a ‘consumer in need’; neither the obligation to charge only a fixed fee; nor the state
applies ‘principle of ‘rationing’ (pre‐paid booths for lawyers, doctors etc.) to them,
which it chooses for services akin to the taxi and Rickshaw pullers. The discrete
omission, absence of the law in one case and not in the other, on the part of the state,
leaves a vast zone of liberty (Hobbes’ nature of state where absolute liberty prevails).
The matter, in practical rules of law is covered by the law of contract or freedom of
contract. Hence a lawyer or doctor is free to charge any amount, exercising her ‘absolute
privilege’.
An extended analysis would identify three classes, the third being, whole range of
consumers, of the services of lawyering, of taxi plying business.110 The ‘omission and
action’ of the state results, into differential processes of the distribution and re‐
distribution of the wealth, rights, liberties, power(s) and other valuable social goods. We
are concerned, however here, with equality of law‐ doctrine of equality, which, in the
present instance, is involved in the suppression as well as creation of liberty unequally.
What can fully explain the way in which, illogical convenience of the doctrine and
analytically doubtful effect of the arrangements managed by law? The most plausible
explanation may be found in the writings of Foucault:
‘…the study of the rationalization of governmental practice in the exercise of
political sovereignty … that choosing to talk about or to start from
governmental practice is obviously and explicitly a way of not taking as a
primary, original, and already given object, notions such as the sovereign,
sovereignty, the people, subjects, the state, and civil society, that is to say, all
those universals employed by sociological analysis, historical analysis, and
political philosophy in order to account for real governmental practice … Letʹs
suppose that universals do not exist. And then I put the question to history and
historians: How can you write history if you do not accept a priori the existence
of things like the state, society, the sovereign, and subjects? 111
The cultural relations of power are generated at the level of production and distribution
of legal knowledge while insulating the latter from all epistemological threats. In other
words,’ to quote Professor Menski again, ‘English law, too, generates examples of
excessive state control, … . Acknowledging that everywhere lawyers risk falling into
hegemonic traps may be painful for individuals seeking a clean legal career, but no law
The accepted meaning of both, ‘access’ (to court/justice, which lawyers facilitate) and ‘arrival’
(to destination, the taxi service assists) is: entrance, entry, admission appearance.
111 Michel Foucault, THE BIRTH OF BIOPOLITICS: LECTURES AT THE COLLEGE DE FRANCE 2‐3 (Michel
Senellart ed. 1978‐79, 2004).
110
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is ultimately value‐neutral. … studying law risks mental corruption in today’s deeply
troubled world’.112 Understood in that sense, the explanation goes, the pre‐existing
dominant interest coupled with its massive power and capable to manipulate the
structure and institutions, is successful to bring about and sustain that very structure
and arrangements.
The selective treatment of law to two rather three classes of citizens does not amount,
in the mind and soul of state, legal and other social science scholars, and philosophers,
as blasphemy to ‘reason’ or to ‘morality of law’ itself! The doctrine of equality and its
proxy instrumentalities, including principles of natural justice, cannot answer, why the
same rules must not apply to lawyers, doctors, and engineers what are applicable to taxi
drivers. For the practice of law and medicine, one possible justification, extending
unequal dealing by law, may be that they are engaged in a ‘noble’ vocation that is,
facilitating access to justice and life/health, respectively. This argument, if indigenous
history and culture can be of any testimony, is extremely casual, strategic and discursive.
In India’s past, Dharmashastras, social and political system right up to medieval
Mughal period, the dispensation of justice or access to justice has had never been
dependent on the payment of money, gold and any valuable goods.113 It was sacrosanct
duty of the ‘social and political’ states to disburse justice to its members. Individual did
not have the sole encumbrance to pursue it, justice was a collective object for the
community. The conceptually chaotic character of liberal doctrine of equality and its
arguments appear more pronounced when it is viewed from the standing of the moral
principle of ‘dignity of labour’.
The analysis offers insights, that a neutral principle would necessarily require subjecting
both classes to the same legal rules for proving their services, though quantum, factoring
the principle of desert, excellence and incentive, may vary according to the nature of the
profession/practice, a person is engaged. Thus, the amount of fees for theirs services, for
example, a doctor or a lawyer and the taxi may vary, but the fact that it can be fixed for
both remains the immutable moral necessity for the doctrine of equality to assert any
claim to the justificatory advantages of ‘neutrality’. The other two aspects; positive
obligation of non‐refusal and liability to the rationing exercise by the state, any morally
defensible principle would require, ought to apply equally, without any exception and
consideration of social, institutional, and interest contingencies, to both the classes.
Thus, if there is a solemn duty imposed by positive law, it must be, for all to serve every
consumer (clients) in need based on virtues of human behaviour; the order of queue.

Masaji Chiba, ASIAN INDIGENOUS LAW IN INTERACTION WITH RECEIVED LAW
(1986), quoted by Warner Menski in his, Flying Kites in a Global Sky: New Models of Jurisprudence
7 Socio‐Legal Review 6 (2016).
113 See The Law Commission of India, 189th Report on Revision of Court Fees Structure (Feb., 2004).
See also The Secretary to Government v. P.R. Sriramulu & Anr. (1996) 1 S.C.C. 345 at para 6.
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Equality, Inheritance and the Dark Side of Enlightenment
The presumptuous claims to ‘self‐sufficiency and autonomy’ of doctrinal categories of
liberal thought needs an unconventional analytic, specific to the law and the
Constitution of India. Not only dominant powers and interest but concepts, ideas, and
percept of other social science disciplines, such as (political) economics, fill much of the
substance, a legal category is composed of. Not infrequently, this supply of content takes
secondary or indirect roots.
The legal and constitutional theory of state has a textual tenor.114 The doctrine of ‘state
instrumentality and agency’ assumed refined form in Pradeep Kumar Biswas v. Indian
Institute of Chemical Biology.115 The notion of state instrumentality and agency in the
fourth limb of Article 12 of the Constitution: ‘other authorities’ gets refined and tied
down to economic jargonistic ideas of ‘administration, function, and finance’.
Inherently, in economic studies and practices, administration and function has principal
reference and object in the form of ‘efficiency’, in pursuit of capital and profit. An
undertaking, before it can be brought within the signification of other authority, must
be liable to be designated as an agency or instrumentality of the other three limbs
mentioned in the text. And here in economics is fixed concepts of government and non‐
government companies. If the financial stake, in the form of shares, etc., of the
government is more than fifty percent,116 the undertaking is an instrumentality and
(2002) 5 S.C.C. 111; Zee Tele Films Ltd., v. Union of India A.I.R. (2005) S.C. 2677; BCCI v. Cricket
Association of Bihar (2015) 3 S.C.C. 251; BALCO Employees Union v. Union of India A.I.R. (2002)
S.C. 350 at paras 28, 46‐ 47, holding that, ‘…disinvestment is a policy decision involving
complex economic factors. The Courts have …consistently refrained from interfering … (it) lack
adjudicative disposition and unless the economic decision is demonstrated to be violative of
constitutional or legal limits on power or so abhorrent to reason, that the Courts would decline
to interfere… . Merely because of protection of Articles 14 and 16, regarding BALCO as a State,
… the existence of rights of protection under Articles 14 and 16 of the Constitution cannot
possibly have the effect of vetoing the Governmentʹs right to disinvest. … There is no principle
of natural justice which requires prior notice and hearing to persons who are generally affected
as a class by an economic policy decision of the Government’. Cf. Re: Special Reference No.1 of
2012 (2012) 9 S.C.R. 311 at para 149, holding that ‘Alienation of natural resources (read, national
wealth) is a policy decision, and the means adopted for the same are thus, executive
prerogatives. However, when such a policy decision is not backed by a social or welfare
purpose, and precious and scarce natural resources are alienated to private entrepreneurs for
commercial pursuits of profit maximizing, adoption of means other than those that are
competitive and maximize revenue may be arbitrary and face the wrath of Art. 14 of the
Constitution’.
115 (2002) 5 S.C.C. 111.
116 See the definition of Government Company, Section 2, Clause (45) of The Company Act 2013
(Act no. 18 of 2013) Government company, ‘means any company in which not less than fifty‐
one percent of the paid‐up share capital is held by the Central Government, or by any State
Government or Governments, or partly by the Central Government and partly by one or more
State Governments, and includes a company which is a subsidiary company of such a
Government company’.
114
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agency. Whereas, such holding is forty‐nine percent, that is, less than fifty percent, the
body qualify to be called private, consequently able to escape the whole discipline of
fundamental rights including the doctrine of equality. What a government has to do is
to reduce, or a private body or person must acquire more than fifty present of financial
responsibilities in the concerned venture, to accomplish the transmutation from public
to private. The proposition assumes astonishing quality, when we look at the proportion
of national property/wealth owned by the private/public companies and similar entities.
A distinctive practice of the state is concealed in the matrix of this public private
dichotomy. What the states’ first three limbs, could not do directly because it is
forbidden by the existence of Part III provisions of the Constitution, can be done by way
of exercising ordinary law‐making power,117 first demarcating the boundaries of the
private, i.e. a non‐government company, enacting a statute with judicial sanction, and
in the next phase allowing a trade‐off between them (public and private) on the basis of
the same standard demarcation!
The ongoing discussion, imminently points towards the prognosis and progenies which
the dominant liberal legal thinking has, of what is called ‘dark side of enlightenment’?
It rationalizes suffering, violence, and avoidable deprivation in the name of ‘formal’
equal human rights. The primary means of which it helps organise and employ in
hidden fashion are division of life into legalised conceptions of private and public and
rules applicable to them; inheritance or succession, and the right to equality of access
respectively. Discursively, the rule of inheritance, which even profound libertarians still
labour to find some justification for, 118 are made to creep into the public, most important
of them being acquisition and possession of education, (explained above) and of other
vocational skills/merits attainments, necessarily affecting one’s chance of wellbeing in
future, control over portions of the wealth of the community, and the capacity to
exercise an amount of social and political power.

Indigenous None‐Exclusionary Conception of Equality (Rights)
Most importantly, the fact that village communities, primarily as a cultural and social
entity existed till the British rule destroyed them, simply provides the idea that, in
117
118

Article 246 read with VII Schedule, The Constitution of India, 1950.
See Robert Nozick, ANARCHY, STATE, AND UTOPIA 168‐178 (1974); Jeremy Waldron, Locke’s
Account of Inheritance and Bequest 19 J. OF HIST. PHIL. 50 (1981), Waldron concludes that, ‘A
coherent account of bequest and inheritance can thus be built upon Lockean foundations. The
first principle of such an account requires that the dependent children of a deceased proprietor
be entitled automatically, as a matter of natural right, to enough out of his estate to maintain
them. Apart from the needs of dependents, there are no natural rights of succession. … In a civil
society, however, the legislature is likely to make detailed provision for the orderly disposition
of such property. Such provision may well include familiar principles of testamentary
disposition or inheritance, but it may also include what we know as estate duties’. See also,
Jennifer Bird‐Pollan, Death, Taxes, and Property (Rights): Nozick, Libertarianism, and the Estate Tax
66 Me. L. Rev. 1 (2013).
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whatever form the notion of right (to equality)119 existed, it was quite different from the
Common law saplings imposed by the foreign rule. The system of economic
organization coupled with the close nit relations that the members shared with each
other had a defining impact on the conception of equality, and liberty followed as an
incident of it. Thus, what has now been called as Jazmani system or Asiatic mode of
production, entailed having definite right to access for the members of the village, for
example, in the benefits arising out of land belonging to the other person. The modern
notion of the right to private property is not conditioned or dependent on performance
of some social function.120 As opposed to it, a recourse to ancient customary laws and
norms sufficiently testify that the right and privileges flowing from peculiar social
relations simultaneously entailed duties and liabilities for the same person.121 Even a
reading of Powell’s research, shows that duties and privileges flowing from clan, tribe,
and community were more fundamental for the organization of the village society than
the individual claim to an object of natural resource.
The dichotomy, we have tried to discover, that existed between the social and political
states, was crucially responsible for the notion of equality and other socio‐cultural
values that prevailed till modernity arrived in India with the colonial rule. Thus,
indigenous notion of equality was the creation of the society and not that of the king or
emperor. Rights and privileges arising out of an object of property had a social genesis
to which the state, in its modern sense, was an external entity.
The necessary implication of the social genesis of equality, as well as of property, as
opposed to state or positive law origin, is that the production and re‐distribution of
property/wealth was, more or less, the exclusive domain of social state and not that of
the King. The system of village communities, economic arrangements within the
community, and widespread existence of corporations, guilds (shrenis), testify that the
creation and re‐distribution of property, and protection and enforcement of the
rights/privileges arising out of it, in general, was the primary responsibility of the social
state (not of political state).122 These responsibilities of the society were carried out on
the basis of constitutional principle of the society that, every member of the community
is entitled, not to be excluded from the ‘use or benefit of the achievements of the whole
society, qualified by the rights of each member (if not equal) to access the accumulated
All natural rights are usufruct rights. See Chhatrapati Singh, WATER RIGHTS AND PRINCIPLES OF
WATER RESOURCES MANAGEMENTS 22‐23(1991).
120 C. B. Macpherson, DEMOCRATIC THEORY: ESSAYS IN RETRIEVAL 126 (1973).
121 Karl Polanyi, THE GREAT TRANSFORMATION 46, 71, 163 (1975), (where the other demonstrates
how annihilation of all ‘organic forms of existence’ of man took place).
122 See Ramkrishna Mukherjee, THE DYNAMICS OF A RURAL SOCIETY: A STUDY OF THE ECONOMIC
STRUCTURE IN BENGAL VILLAGES 18 (1957). He further observes, ‘on the other hand the village
communities were such independent and powerful social units that, kings may impose any
number of taxes, eventually those only could be realized which the village councils could agree
to collect’; R. C. Majumdar, CORPORATE LIFE IN ANCIENT INDIA 2, 141‐43 (2nd edn. 1922); R. S.
Sharma, EARLY MEDIEVAL INDIAN SOCIETY: A STUDY IN FEUDALISATION 229 (2003).
119
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capital of the society.123 This last proposition has to be understood not as an exclusive
empirical norm but as an abstraction, present definitely in and as essential part of the
constitutional principle of those societies. Yet as far as, school education was concerned,
equality was more than an abstraction and had the status of dominant rule of organizing
code of the social state. When ancient and medieval Indian legal categories are
understood in such manner, many prejudices prevailing amongst students of law
automatically disappear. And the way for meaningful study of Indian social‐legal
categories is opened, inaugurating a new era of legal scholarship.
Non‐exclusion from the access to the general education system, entailed preserving
education truly in the form of public good and absence of any special privilege on a class
of members of the social state to have any special mechanism to garner the public good
of education in their ‘own private interest’. The most important consequence of the non‐
exclusionary conception of equality had been that it did not allow goods which have
had conventionally the status of public good, open for access to all, to be converted into
a private good of the individual or a thing of market.

Principles of Inheritance, Equality and the Social Good of Education
There are two general statements of socio‐historical reality that have to be clearly
appreciated. One, the principle of inheritance that belong to social state as its one of the
chief organizing norms. It acted as the primary basis for the construction as well as
maintenance of the hierarchical society. (However, inheritance does not appear to have
same status and role in the political state). Then the principle of inheritance had,
primarily a legal role as well as an economic function. In the former capacity, it helped
create some specific hierarchical conceptions of law and justice.124 But most importantly,
it made viable and formed basis for the economic structure and shape of the social state.
Empirical economic and social skills, knowledge, capacity, and ability flowed from a
generation to the other within the family by virtue of the unique application of the rule
of inheritance. This view of the role and status of principle of inheritance may offer the
best explanation for continued and legitimate existence of verna system in India.
Two, yet inheritance or succession did not play any significant role in the access to as far
as the social good of education was concerned. During none of the period of Indian
ancient and medieval history distribution and acquisition of school education was,
dependent on or conditioned by the rule of inheritance or succession. The Village
pathsala and maktab, as we have seen included in their curriculum, skills in reading,
writing, accounting, arithmetic and skills needed to carry out different economic
activities in the community agricultural economy. Occupational and hierarchical
features of verna based social structure did not affect either the content or access to
education. Neither, one’s degree of attainment of education determined future

123
124

C.B. Macpherson, PROPERTY: MAINSTREAM AND CRITICAL POSITIONS 10 (1978).
Nicholas B. Dirks, CASTES OF MIND: COLONIALISM AND THE MAKING OF MODERN INDIA 267‐268
(2001).
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prospects of material wellbeing for rest of her life and progeny. This last proposition, in
the twenty first century, has got altered radically.
Education enjoys, in twenty first century, special significance for every individual. Not
only from the spiritual or moral point of view but education has also become the most
potent source to obtain and exercise social and economic power. Attainment of
education affects one’s chances of possessing capacities and securing access or control
over sources of wellbeing throughout her lifetime.
It is this paradigm which gives birth to ‘kids notebook paradox’. When the legal system
allows, access to education, to be made dependent on payment of money, provided by
private individuals or creates separate class of institutions for its high rank officials,
essentially it is, bringing into the political, the principle of inheritance from private of
the social state.125 But discursively, this phenomenon is presented rapped by ideas such
as desert, individual autonomy or sovereignty, what many social theorists have blamed
to be the politics of human rights, ‘privileging market related business friendly human
rights’126 over others.
Existence of two‐separate unequal school systems: government run and the so called
public schools in India, is part of the new sociology empowering the ‘foremost classes’
to opt out of the government school system, and send their children to public
(elite/good) schools. Education system(s) of India in its dualistic application has only
worked as a ‘vital citizen‐forming and hierarchy‐generating mechanism’.127 In a more
elusive sense, this sort of school system primarily does not only function to create social
and economic hierarchy’ but perpetuate medieval hierarchies which the so called liberal
legal modernity hates and spreads hatreds about.

Outcomes of Practicing Equality as Swayambhu in a Transformer State
The Swayambhu thesis and the transformer thesis, conjointly result into creation of the
particular sociology which the class of power groups, in the political and economic
system, in connivance with each other, constitutionalize. Practicing equality as
Swayambhu entity in a transformer state, supply a specific content and substance to the
state and the Court and thus the dominant classes are able to give specific meanings to
the social and moral lifves and create illusionary perceptions of humanity, justice, and
rights.
When courts accept the theory of legislative classification in the form of primary
instrument or the doctrine of reasonableness, as secondary tool, to operate equality
provisions of the Constitution, it necessarily and sometimes, inadvertently, is supplying
See, Roberto M. Unger, WHAT SHOULD LEGAL ANALYSIS BECOME? 85 (1996). Unger remarks that
‘the hereditary transmission of educational opportunity converges with the hereditary
transmission of economic advantage to produce a class society’. Id.
126 See Upendra Baxi, THE FUTURE OF HUMAN RIGHTS Chap. 7, 234‐272 (3rd edn. 2008); See Unger,
supra note 125.
127 See Unger, supra note 125 at 84.
125
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a particular content to the Constitution. In turn, it helps our foremost class to practice
equality as Swayambhu intity accomplishing transmutations of the state into what its
interest warrants. A strange uniformity and continuity is apparently discoverable in the
education policies of governments since the age of free economy foreshadowed in India.
Policies of both the political amalgamations, led by Congress and Bhartiya Janata Party,
from early 1990s till present, represent an unbroken chain.128 The later, in power, backed
by its affiliated cultural and religious organizations, does presumptuously holds out
and agitate for reviving ancient Hindu values, identities and culture, but when it comes
to understanding and imbibing even in fragments, the economic and educational
system of ancient India, its polemicists are forced into a sort of intellectual and moral
bankruptcy. No sensible discourse on alternative economic system, based on their
proclaimed life breath, longings for indigenous institutions, practices, and norms, is ever
generated which would have lessened the role or eliminated the disproportionate
power the interest classes exercise.
The school education policies adopted by the previous governments and fortified129 by
the political party currently in power at the centre, continues to employ and entrench
the principle of inheritance of wealth/property and the comforts of imbedded
bureaucratic citizenry, to make attainment in matters of education, contingent upon
them. State governments are not the week partners in it.130 Both of these two, principles
and facts, are combined together to produce an education system which perpetuate and

E.g. When the Civil Services Society and its sanskriti school was established with government
revenue, the Congress was in power at the Centre‐ even Bhartiya Janata Party argued in favour
of the Society in the High court of Delhi, and is trying to defend in appeal in the Supreme Court.
129 On June 7, 2016 the Central government issued an Office Memorandum, proposing, more Sanskriti Type
schools in different parts of the country as Welfare measures for civil servants (Group A Services). The
proposal is inspired by the success of the innovative and experimental project of setting up of Sanskriti
School (by the Civil Services Society in 1995). Many of the State Governments has already allotted land
located in respective capital for the purpose. The Memorandum notes that ‘even though Kendriya
Vidhyalaya exist in many cities these do not fulfill objective of (good) schools for transferable Central
Government Employees. Two additional justifications supplied for separate elite such schools are:
cooperative Federalism and administrative efficiency. See OFFICE MEMORANDUM No. 22/2/2010‐
Welfare; Government of India, Ministry of Personnel, Public Grievance and Pensions;
department of Personnel and Training. Available at: http://cbec.gov.in/resources//htdocs‐
cbec/deptt_offcr/circ‐deptl/policy‐guidelines‐sanskrit‐
typschool.pdf;jsessionid=B0D1EF15978827D0B673D2660814D7E1 (last visited 30 Oct., 2017);
On June o7, 2016, the personnel ministry released a draft policy note for the opening of schools
along the lines of Delhi’s Sanskriti School to elicit the response of the people. See Gaurav Vivek
Bhatnagar, Centre to Set up More Sanskriti‐Type Schools (June 07, 2016 TTH WIRE). Available at:
https://thewire.in/41445/centre‐to‐set‐up‐more‐sanskriti‐type‐schools/ (Last visited 21 Oct.,
2017).
130 Id., the Office Memorandum.
128
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reinvigorate131 the latter by converting a traditionally regarded public good into a
private commodity.132
Though, the principle of inheritance was an important feature of historical society, it has
acquired altered function.
Here, even at the cost of repetition it must be concluded that the historical social state
had its defining principle in the form of inheritance or succession. The principle not only
determined the passage of property from one to the other generation but also decisively
ensured the differentiated social roles of a person and consequently, formation of classes
into the vernas. But it did not decisively control the chances of wellbeing of a member
throughout her life, as long as access to education was not conditioned upon one’s
proprietary capability to achieve it. The intuitive idea is that (right to) equality, in the
social state, enjoyed and had status akin to natural rights which Prof. Menski identifies
with ancient Dharma (what popularly has been mistaken to be religious law
simpliciter).133 An excellent analysis of the natural rights, with whatever nomenclature
these existed in the West or South, by Prof. Chhatrapati Singh, proves that they involved
not the dominion but the right to access, usufruct rights.134 A resource, tangible or
intangible, which is product of, and has a value only in social effort and by the use of
communal material and non‐material capital, capital and power, and is scarce too, what
other explanations can better be suitable? Education, nay good education does represent
one such scarce commodity.
Before closing this section, an attempt should be made to search for the significant voices
against these kinds of continuing violence against the fundamental structure of the
society, and equality. At international institutional and global forums, there has
emerged some such cautions, but focusing on macro and micro economics, no such

E.g. almost all so called elite private schools, technical and professional educational institutions
are owned by some business houses, or trust societies established and managed by people who
would qualify to be included in the dominant/foremost class.
132 Union Budget 2016 announced to provide assistance of Rs 10,000 crores to ten private
universities and an equal number of government ones for a period of five years. See, THE WIRE
15 Oct., 2017; Anubhuti Bishnoi, Modi government is firming up a plan to create Indiaʹs own Harvard
THE ECONOMIC TIMES (22 May, 2017). There were 795 Universities in 2016‐17, which comprised
47 Central, 360 State Public, and 262 State Private universities. The same year 15 State Public
Universities and 27 State Private Universities were included in the UGC list of Universities. The
UGC Annual report 2016‐17 states that during XII plan period an increase of 38.74 percent was
registered in respect of number of universities and colleges.
133 See Warner Menski, Sanskrit Law: Excavating Vedic Legal Pluralism SOAS School of Law Legal
Studies Research Paper Series Research Paper No. 5 / 2010 at 11(arguing that, ‘early law tends
to be seen as something religious. Indeed, the basic concept of natural law in its Eurocentric
manifestations suggests this, reflected in the work of major early scholars like St. Thomas
Aquinas’).
134 Chhatrapati Singh, WATER RIGHTS AND PRINCIPLES OF WATER RESOURCES MANAGEMENTS 22‐23,
87 (1991).
131
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warning exists against the rising inequality,135 and quite a few on the quality of school
education in the national context. And little on the system of school and access to
education, from India. A lone conscientious voice appears to be coming from the
Allahabad High Court. In a case involving regularisation of contractual teachers in
schools run by Uttar Pradesh government, Sudhir Aggrawal J., captures the chaotic
affairs of school educations very concisely:136
Today, judicial cognizance can be taken of the fact that there are three categories
of Primary Schools … (One) a very few number of Primary Schools run by elite
and highly privileged category of people which are branded public schools.
Some English/Convent Schools are run by Christian minority wherein children
of poor and lower‐middle class have virtually negligible scope. This category
of Schools basically cater to the need of highly rich people, high class
Bureaucrats, Ministers, peoplesʹ representatives, like, Members of Parliament,
Members of Legislative Assemblies and high‐middle class people. The wards
of a limited class of elite society can get education therein. Most of the people
cannot meet even financial standards of fees. Admission standards are very
strict and mostly available due to high resources. These Schools have best kind
of infrastructures, tutorial staff and all other facilities. These Schools can be
termed as ʹElite Schoolsʹ. (Two) In the second category comes, those Primary
Schools which are run by normally some private bodies or individuals, catering
to wards of lower middle class. Though infrastructure in these Schools is not so
sophisticated and ultra‐modern as that of Elite Schools, still is much better and
comparatively even tutorial staff is sufficiently good. They may be termed
ʹSemi‐Elite Schoolsʹ. (Three) In the third category comes almost all Primary
Schools run and managed by Board under its administration. These can be
termed as ʹCommon‐menʹs Schoolsʹ. They are the Schools, who cater to the entire
category of rural class, urban rural class and those who cannot afford expenses
of other two categories. The number of students therein constitute almost 90 per cent
population (tiny million Indians) of minor children in the State. The real catch lies
here.137

See generally, Giovanni Andrea Cornia and Julius Court, Inequality, Growth and Poverty in the Era
of Liberalization and Globalization, (UNU World Institute for Development Economics Research
(UNU/WIDER) 2001); J Cassidy, Forces of Divergence: Is Surging Inequality Endemic to Capitalism?
THE NEW YORKER, (31 Mar., 2014); P. Alston, Report of the Special Rapporteur on Extreme Poverty
and Human Right: Annual Report 2014, (UNGA 214); Thomas Piketty, CAPITAL IN THE TWENTY‐
FIRST CENTURY (Arthur Goldhammer trans. 2014).
136 Umesh Kumar Singh v. State of U.P. (WRIT ‐ A No. ‐ 28003 of 2015, judgment Delivered on
18.08.2015) Available at: http://s3.documentcloud.org/documents/2289595/allahabad‐hc‐
judgment‐banning‐public‐servants.pdf (Last visited 21 Dec., 2017).
137 Id. at 80‐83. (Emphasis supplied).
135
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The hard‐real fact is that these institutions, run by Board of Basic Education, are
victim of highest level of misappropriation, maladministration and widespread
corruption. Standard of teaching is the biggest casualty.138
Lamenting on the kind of infrastructure and quality of teachers and education in the
Common‐menʹs Schools, Mr. Justice Aggrawal observes, “[I]t is not difficult to
understand, why conditions of these Schools have not improved”139 and concludes that
“[T]he public administration therefore has no actual indulgence to see functioning and
requirements of these schools. These schools have become a mode of earning political
mileage instead of real catering to its need”. Hon’ble Justice appears to hit the nail on
the head by his prescriptions for removing the malaise, (which was immediately
subdued and lost amongst the vulgar din and conceit power spectacle of modern
samants (feudal lords). It is yet redeeming to see the prescriptions by His Lordship:
A competition is going on to bring standard of Common‐menʹs Schools down,
as much as possible. In my view, now the time has come where immediate
attention need be drawn for improvement, … The time has come where State
must make it compulsory to all those who gets salary, perks and other benefits
from State exchequer to have their wards sent to Primary Schools maintained
by Board which I have termed Common‐menʹs Schools and not to Schools which,
come in the category 1 and 2, i.e., Elite and Semi Elite and are privately managed.
In case, any one flouts this condition, a penal provision should also be made. It
is only then the improvement of these institutions will be ensured by those who
are responsible for its management in a proper way. It will also boost social
equation.140

V
Strange Semantical and Epistemological Existence of Law
Things falling within the ambit of the idea connoted in the subheading open a vast area
of study for which the space available here does not permit. What is intended to be
discussed briefly are, the thoughts as far as they have bearing on the essential legal
categories taken up for investigation in this paper.
In all previous four Sections of the paper, we have not been directly concerned with the
linguistic or cognitive considerations. Our main aim has been to look upon the state and
its proclaimed; one of the central values, equality’, in the anthropological and
sociological settings of history. In the present section, however, definitive expositions of
the contingent and chaotic characters of the legal categories necessarily requires that its
audacious claim to moral justifications are studied, not in its own rights, but the ways
Id. at 86.
Id. at 84.
140 Id. at 87‐90. (Emphasis supplied).
138
139
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in which its seductive and addictive appeals and effects are uncovered. Very often such
claims are reposed in the semantics and the epistemological ways, laws are written,
interpreted, and communicated. Morality, charity or philanthropy, and the similar ‘self‐
evident’ individual virtues or language employed by courts to construct specific
contours of ‘equality’, are epistemologically borrowed to the language of law and its
explanation, discursively, employed to accomplish ulterior purposes. But before taking
up these discussions some general explanations of key words used in the sub‐heading
are called for.
Semantics is a branch of knowledge dealing with meaning of words or phrases in
language or/and contexts141 known as ‘philosophy of language’.142 It believes that words
do not picture reality. In other words, reality does not control language and states that
language actually constructs social reality. The important thing to notice for this branch
of study, is the meaning of words as actually used. Words do not have an independent
meaning apart from the context in which they are used. Ludwig Wittgenstein was found
of referring to this linguistic phenomenon as ‘the language game theory’.143 In law, as a
separate discipline of study, only Prof. Hart144 appears to have prominently used the
insights from semantics.145
The other category, epistemology, is concerned with ‘the study or a theory of the nature
and grounds of knowledge with reference to its limits and validity’.146 In this way, it
relates to knowing/knowledge of a category or construction of that category
investigating into and assessing effects of definitive extent and limits to which a seeker
of knowledge in a particular branch can draws upon, borrow, or depend on
understanding of things in other disciplines.
Common Law, legal study and judicial process appears to have, from the early period,
insulated themselves and eliminated any possibility of formal introduction of
epistemological constituents and ingredients of knowledge gained in other disciplines
of study and semantical techniques or methods employed as such. An interesting fact is
that none of the major Law Dictionaries contains entries such as epistemology or
semantics.
Yet, so far, these categories are vital in or for the construction of knowledge in law in
general and legal categories, and production of justifications thereof in particular, their
usage is ubiquitous in liberal law and legal processes. As far as the use of history or
MERRIAM‐WEBSTERʹS COLLEGIATE DICTIONARY (11th edn. 2003).
See generally Ludwig Wittgenstein, PHILOSOPHICAL INVESTIGATIONS. (4th edn. 2009).
143 Id.
144 E.g. To appreciate this proposition one needs only to analyze his concepts of Social Rules,
distinction between being obliged and having an obligation. See H.L.A. Hart, THE CONCEPT OF
LAW 79‐99 (1961). And his ‘theory of penumbra of law’. See H.L.A. Hart, Positivism and
Separation of Law and Morals 71 HARV. L. REV. 593 (1958).
145 Chanchal Kumar Singh, Ruling Theories of Law: Construction of Social Reality and Production of
Justifications 5 Vol. JOLTI 17 (2014).
146 MERRIAM‐WEBSTERʹS COLLEGIATE DICTIONARY (11th edn. 2003).
141
142
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achievements of history as a subject of study by Indian courts are concerned, we have
spoken enough in previous sections of this paper.147 In this section we shall make a
modest attempt to concentrate on few of similar elements in that assemblage.

Morality and Charity in the language of Rights
This aspect is inexplicably related to the very notion of right in the form of
supererogation,148 which enables a person to contribute or provide more than what the
entitlements of the other, under law, may require. It may, as it is, be an integral part of
the rights’ notion in general, adopted by the Constitution, yet it constitutes an affront to
both Kant’s conception of universal morality (instrumental)149 and is violative of the
Gandhi’s Conventional and spiritual notion of universal moral duties. But running
Umang and extending charity goes well with the consequentialist justifications of moral
behaviour of utilitarian moral thinking. ‘People find pleasure in spreading joy around
them and can take delight in the satisfaction of others. Such actions may be proper and
amiable, it has, Kant maintains, no moral worth’.150 For the actions are not governed by
universal (maxim) principle produced from reason, but originates in the human
inclinations (falling in the same category as instinct, honour, appetite, sympathy,
empathy, lust or greed etc.). A moral conduct is based on universal principle of duty,
having absolute worth, which is a priori creation of the reason ensuring the ‘autonomy
of the will’, consequently the conduct is autonomous or free conduct. Individual will,
resulting into conduct and actions based on instinct, fear, hunger greed, interest,
honour, etc. are heteronomous conduct and is not different from the conduct of other
lower animals.
Kant’s conception of duty and moral worth of action or character involves following
three:151 firstly, that the moral worth of the conduct or character is not brought out by the
fact that the action is beneficent (to some other), because it is based on the inclination of
the actor, but from the duty. Secondly, that the action done from duty, derives its moral
worth, not from the purpose for which it is done, but from the principle (maxim) by
which it is determined, therefore, does not depend on the realization of the object but
on the principle of volition by which the action has taken place. And third, duty is the

See discussions, under previous sections of this paper, on education policies followed by
different governments at the Centre. How discursively and selectively ancient social and
cultural facts are used by the present political party in power. And when it comes to education
and economic policies, the whole enterprise is confounded in the context of globalization
avoiding any meaningful debate of learning from the past.
148 See below, discussion on the idea of ‘charity’ in law.
149 Emannuel Kant, GROUNDWORK OF THE METAPHYSICS OF MORALS 15 (Thomas Kingsmill Abbott
trans. 2009).
150 Id. at 17.
151 Id. at 18‐19.
147
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necessity of acting from respect for the ‘law’.152 Autonomy then is the basis of dignity of
human and every rational nature.153
Gandhi’s the Hind Swaraj represents, in identical ways of, that of Kant, a very novel idea
of India, and its people, he wanted it to become. Yet Gandhi’s theory is not
metaphysically structured. The social, political and legal system he dreamt for India is
based on his conception of morality. It is not justified to brush aside the work by simply
viewing it as a piece of critique of modernity. His conception of moral behaviour or
conduct is expressed in the following passage:
Civilization is the mode of conduct which points out to man the path of duty.
Performance of duty and observance of morality are convertible terms. To
observe morality is to attain mastery over our mind and our passions. So doing
we know ourselves. The Gujrati equivalent for civilization means ‘good
conduct’.154
There is, about Gandhi, a famous axiom that when one of his staunch follower came to
inform and seek his blessings for what the follower believed that he had made a great
social contribution by starting an Old Age Home; an act of charity. To the follower’s
surprise Gandhi, disapproved of such practices and their place in the Indian social order
of his imagination.
There are some recent studies under moral philosophy, trying to establish that
Gandhian epistemology does have an unparalleled integrity and goes beyond
contradictions that may be discoverable in the eighteenth or nineteenth century Western
philosophers.155 Our purpose here, however, is not to go into complexities of pure moral
philosophy, but to see what role semantical categories of morality or charity play in
reconstruction of two of the chief legal concepts under investigation: state and equality?
In particular, how does the notion of charity provide a semantical tool to rationalize
desirable outcomes and epistemological derivations; act as criterion of validity thereof?

Law, Court and Charity
The analysis of both Kant’s and Gandhi’s views establish that demands of moral
conduct from an individual as well as of social or legal norms do not admit charity or
philanthropy as sufficient justification. The transplant of charity in law as an enforceable

Here the term ‘law’ does not imply any rule of positive law. Many a positive law may fail the
tests of Kantian Morality (and also of Gandhian). Respect for law simply refers to the rules of
‘categorical imperatives’, which the duty‐based conception of morality produces.
153 See Kant, supra note 149 at 32.
154 M.K. Gandhi, HIND SWARAJ 49 (Centenary Edition 2010).
155 See Akeel Bilgrami, SECULARISM, IDENTITY, AND ENCHANTMENT Ch. 4 & 5 (2014)
152
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criterion of validity and legality can be traced back to common law of trust and equity.156
The Supreme Court in Unni Krishnan summarized:157
ʺIn English law the word ʺcharityʺ has both a popular and a technical meaning.
The popular meaning of the word does not coincide with its legal or technical
meaning. Even according to the popular or ordinary meaning the word is used
in more senses than one. In a narrow and limited sense the ordinary acceptation
of the word is ʺrelief of physical necessity or wantʺ. (Per Lord Shand in Bairdʹs
Trustees v. Lord Advocate, (1888) 15 Sess Cas 4th Series 682). In a somewhat more
extended sense, the ordinary and popular acceptation of the word is ʺrelief of
povertyʺ and ʺa charitable act or purposeʺ consists in relieving poverty or want.
{Id. per Lord President (Inglis)}. In a still more extended sense and in its popular
and ordinary acceptation ʺcharityʺ comprehends all benefits, whether religious,
intellectual or physical bestowed upon persons who, by reason of their poverty,
are unable to obtain such benefits for themselves without assistance. Per Lord
Watsom in Commissioners for special purposes of Income‐tax v. Pemsel (1891)
AC 531 (557).ʺ
Courts, in India, have recognized without deviation that education is charitable good.158
The act of charity or philanthropy has been justified through, the theory of
The judgment in Unni Krishnan v. State of A.P.A.I.R. 1993 S.C. 2178 at para 98, traced that:
Charity in its legal sense as understood in the English Law comprises four principal
divisions: ‐ (1) trusts for the relief of poverty; (2) trusts for the advancement of education;
(3) trusts for advancement of religion; (4) and trusts for other purposes beneficial to the
community not falling under any of the preceding heads. … In B. K. Mukherjee on the
Hindu Law of Religious and Charitable Trust at page 58 para 2.7A it is stated: Education‐
The second category of charitable trusts in Lord McNathtenʹs classification comprises
trusts for education. These trusts need not be meant exclusively for the poor. Of course,
there must be a public purpose, something tending to the benefit of the community.
There must be general public benefit through the advancement or furtherance of some
educational purpose. But if this important condition is satisfied, the scope of ʺeducationʺ
would appear to be fairly wide in several respects.
157 Id.
158 Modern School v. Union of India A.I.R. 2004 S.C. 2236 at paras 90‐91 designated education as
charity in following terms:
[A]s far back as 1957, it has been held by this Court in the case of State of Bombay v. R. M.
D. Chamarbaugwala, reported in (AIR 1957 SC 699) that education is per se an activity
that is charitable in nature; P. A. Inamdar v. State of Maharastra AIR 2005 SC 3226 at paras
92‐93. The Court in Inamdar went on to observe quoting Vivekananda, that: ‘Education is
ʺ‐continual growth of personality, steady development of character, and the qualitative
improvement of life. A trained mind has the capacity to draw spiritual nourishment from
every experience, be it defeat or victory, sorrow or joy. Education is training the mind and
not stuffing the brain.ʺ … ʺWe want that education by which character is formed, strength
of mind is increased, the intellect is expanded, and by which one can stand on oneʹs own
feet.ʺ ʺThe end of all education, all training, should be man‐making. The end and aim of
all training is to make the man grow. The training by which the current and expression of
156
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supererogation as integral part, or necessary constituent element, of modern Western
theory of right. However, it is, by its nature unmanageable when made the basis of
allocation of rights and power in the legal system.159 Traditionally, charity has been
regarded as norm applying in social state or an individual virtue.160
The most important aspect of the discussion on charity and its use in making and
interpretation of law is that, one, even if charity was, in the past regarded as a norm
applying to collectives of individual, it owes its origin and belongs to, primarily
religious, social or historical aspects of social and individual life. In other words, it has,
it appears, never been regarded as an element of binding rule of law applying to political
state. It is then, unique epistemological nature of the modern Western conception of ‘law
and rights’161 and legal theorie(s) that it disregards, for maintaining independent and
autonomous character of law, the value of epistemological contributions, yet admits
them from back door whenever it is useful, to manufacture rationality and specific
public reason towards its law. Two, the instrument of the liberal category of equality is
semantically devised. It is unique application of phonematic162 and semantics that the
tool of legislative classification and doctrine of arbitrariness appears to be rational and
neutral.
But the real material effect of this unique character of law, in India, has been that the
state assumes or can be imparted any form that suits to the interest of foremost classes.
The cases decided by higher courts in India involving education, therefore, invariably
uses these semantics of charity and of referring to or conveniently forgetting,
epistemological knowledge of historical‐anthropology and sociology, to reach a
particular decision and provide justifications. The section of citizenry that benefit from
it, is also enabled to argue similar arguments for acquiring and continue to exercise163
disproportionate powers over law and state. Interestingly, in respect of the later, it is
clear from the previous discussion that, the dichotomy of public and private
will are brought under control and become fruitful is called education.ʺ (Swami
Vivekanand as quoted in Id. at p. 20).
159 Peter Buffett, The Charitable‐Industrial Complex A19 THE NEW YORK TIMES (July 26, 2013).
160 For a classic analysis on the related aspects see, Allen Buchanan, Justice and Charity ETHICS 558
(April 1987). See also, P. V. Kane, HISTORY OF DHARMSASTRA Ch. XXV Vol. II (3rd edn. 1997); See
Irfan Habib, THE AGRARIAN SYSTEM OF MUGHAL INDIA 1556‐1707 154‐155 (3rd edn. 2014); The
common fund, of the village, was used to meet, in addition to the revenue demand on the
village, natural calamities, etc., to care for hospitability of strangers, charity to beggars, general
entertainment or and towards meeting the moral responsibilities of the village.
161 One needs only to refer to the fact that more than thirty‐two lakhs NGOs exists in India
receiving and managing a massive proportion of national wealth. Manohar Lal Sharma v. State
of Maharashtra W.P. (Crl.) No.172/2011, Supreme Court. (Judgment delivered on 01 Jan., 2017).
162 See section III of the paper.
163 See, discussion under section III of the paper. The Civil Services Society and the Sanskriti School
argued, as a justification for its failure to meet the liability regarding EWS category students,
that it has been running afternoon school named Umang, (an act of charity) at the very same
premises and providing free education to the underprivileged students!!!
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linguistically164 rationalized keep fusing into each other and the distinctions, though
arbitrary,165 frequently blurred which provide the cite for practicing transformer state.

VI
Conclusion
The legal categories of transformer state and equality as swyambhu entity re‐establish the
medieval institutions and practices in new forms but with identical contents. The
imageries of ‘kid’s notebook paradox’ essentially presage the entire process of
rejuvenation of majority of population into new atisudras ! In the bygone hierarchical
society what disabilities attached to a person by virtue of her birth, now befallen,
apparently though, qualified by economic filter, but when one looks little deeper, the
basis, one discovers is none other than the birth. If a kid is disentitled to access ‘good’
school education because her parents cannot afford to spend one to two million rupees
or when a young citizen is disqualified to acquire her first degree in a professional
discipline (law, engineering, medical, etc.,) since she cannot pay rupees two to four
million, of course, it is not the fault of her, neither fate. Yet these requirements and
binding norms flow from the system of institutions which are based on the notion of
charity and supererogation! That the transformer state and swayambhu equality
rationalize. Her only existential sin was that she ‘chose to be born’ to parents who are
incapable to crack the nut of the economic barrier! Enigmatical, then, as it does seem,
child rights and welfare have emerged as a popular branch of micro‐legal study and
policy advocacy at national and international academics.166 These are bound to prove
See, Jacques Derrida, OF GRAMMATOLOGY 7 (Gayatri Chakravorty Spivak trans. 1976, 1997) (‘It
is as if the Western concept of language (in terms of what, beyond its plurivocity and beyond
the strict and problematic opposition of speech [parole] and language [langue] , attaches it in
general to phonematic or glossematic production, to language, to voice, to hearing, to sound
and breadth, to speech ) were revealed today as the guise or disguise of a primary writing: more
fundamental than that which, before this conversion, passed for the simple ʺsupplement to the
spoken word’). Id.
165 H.L.A. Hart, Bentham on Legal Rights in OXFORD ESSAYS IN JURISPRUDENCE: SECOND SERIES 192
(A.W.B. Simpson ed. 1973). For an excellent analysis of the dichotomy of public and private
divide in contemporary legal scholarship, see generally, The Law Commission of Canada, NEW
PERSPECTIVES ON THE PUBLIC–PRIVATE DIVIDE (2003).
166 The United Nations Convention on the Rights of the Child (UNCRC) 1989. Departments of
School Education & Literacy of central and State Governments, responsible for the
implementation of the fundamental and statutory rights to education. There numerous NGOs
Child Rights and You (CRY), Save the Children, Bachpan Bachao Andolan. The National
Commission for Protection of Child Rights (NCPCR) under the Commissions for Protection of
Child Rights (CPCR) Act, 2005, under the administrative control of the Ministry of Women &
Child Development, the Government of India.
Law Schools and Universities run specialized Research Centres for example, Centre for Child
164
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counterproductive. The paper has tried to demonstrate that, really, there is a need to
criticize, challenge and revise the fundamental categories of the legal system
appropriate to genus and psyche of the people. Sociological and anthropological history
of institutions and social norms can offer valuable insights.
The second, the power groups practice state and sustains it as a transformer state, in a
peculiar ‘moral and ethical realm’, that it, at the same time, creates and feeds upon. The
percolation of central sentiments and rules of that realm into other vital spheres of the
social, lubricates the transformer juggernaut. In other words, this is how it keeps
working even when a public good (e.g., education) is converted into private commodity
of market. To understand this, for an instance, one has to pierce and peep into the moral
sphere in which doctors and lawyers are bound to operate. When a person falls sick or
meets with an accident, this very fact is a source of sorrow, pity/grief, or sadness for her
neighbours, passers‐by and everyone else. This statement of fact expresses natural
human moral sentiment in all societies and time. Yet the same statement, logically must
not apply to the person who is a doctor.
In identical ways, a lawyer must not generate the sentiments of sorrowfulness,
pity/grief, or unhappiness when one harms other, physically or otherwise, or a dispute
arises between two individuals. The fact that the same incident or event is, naturally, a
cause of sadness for whole of the humanity except lawyers or doctors, for whom it
becomes a source of happiness and joy, signifies that there is something fundamentally
wrong in the conception of these professions themselves. These professions, in a market
society, is conceived and theorized in a fashion that go directly in conflict with the
natural sentiments of humanity. Intuitively such conflicts are wholly absent in the
judicial arrangement (vyavahara) or heath system that prevailed in the ancient and
medieval Indian societies. The swayambhu legal category of equality through its
operative tools, only functions to hide these fundamental moral conflicts and produces
new normal. Intermittent doubts, sometimes raised by such as that of Sudhir Aggrawal
J., of High Court of Allahabad, are lost amidst the dazzles of this new normal. A pithy
statement of the whole justificatory academic enterprise, in the contemporary context,
is offered in the following statement:
‘…the moral‐practical rationality creates possible features by transforming new
ethical demands of liberty, equality, and fraternity into political imperatives
and juridical demands. …. the values of modernity liberty, equality, autonomy,
subjectivity, justice, solidarity‐as well as the antimonies amongst them remain,
but are subject to an increasing symbolic overload, in that they mean
increasingly more disparate things to different people or social groups, with the

and the Law (CCL), NLSIU, Bangalore; Centre for Child Rights (CCR), the National Law
University Odisha, Cuttack; Centre for Human Rights Education Research and Studies, NLU,
Jodhpur etc., engaged in policy advocacy on child rights and offering advanced courses.
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result that the excess of meaning turns into trivialization, and hence into
neutralization’.167
Third, moral claims of the state to the highest authority/power over resources and
human lives in the territory must necessarily be seen in association with the services it
provides and life conditions it creates. There were certain goods that did enjoy status of
public social good which kept political state at bay from the social state for two
millennia. The non‐exclusionary conception of equality prevented the two halves of
state from blurring their thin line of limits. In other words, the state (political) did not
need to be vertically at the apex of all social institutions. Further, the loss of that
conception of equality through imposition of foreign law, has only facilitated continued
conversion of fragments of the modern leviathan into private (as opposed to social)
power or property. The power groups have been only able to help achieve that end by
way of controlling the affairs of law. One spontaneously recalls Hart’s belief that, ‘law
is too important to be left solely to lawyers’.168 In a similar way that of modern class of
lawyers who monopolizes the business of law today in the Common Law system,
Brahmanas, a closed group of glossators, monopolized the business of the law and
teaching and learning sources of law, in ancient India.169 Yet it was a unique
achievement of Brahmanas, that they did not let develop the political state in all its
pernicious branches into which the modern state, in the Western societies, could
outgrow.170
And the last, the ongoing sanskriti litigation offers to Indian courts, a kind of, the first
occasion in the new Century, of self‐introspection and to have a fresh look on the
fundamental categories of law and Indian legal system.

Boaventura de Sousa Santos, TOWARD A NEW LEGAL COMMON SENSE: LAW, GLOBALIZATION, AND
EMANCIPATION 4, 448 (2nd edn. 2002).
168 See, H. L. A. Hart, ESSAYS ON BENTHAM: JURISPRUDENCE AND POLITICAL THEORY 192 (1982), ‘Law
is however too important a thing to leave to lawyers even to constitutional lawyers; and the
ways of thinking about rights common among serious critics of the law and social theorists
must be accommodated even though they are different from and may not serve any of the
specific purposes of the lawyer’. Id.
169 Robert Lingat, THE CLASSICAL LAW OF INDIA Trans. J.D.M. Derrett 30‐31 (1973); approving
Lingat, Prof. Baxi quotes him that ‘[I]t should not be assumed that the commentators
(Brahmanas) role or the function was to canonize customs. Customary rules are often imprecise
and incomplete. Interpretation offers then a framework that demands adjustments and
correctives …it allows gaps to be filled. It is this framework through which interpretation could
exercise upon custom, even when custom has not directed its choice’. See Upendra Baxi,
TOWARDS A SOCIOLOGY OF INDIAN LAW 7 (1986).
170 See R.M. Unger, LAW IN MODERN SOCIETIES: TOWARD A CRITICISM OF SOCIAL THEORY 115 (1976),
‘The foremost sources of the sacred Hindu law were written texts, the smrtis and sastras. These
writings were organized and interpreted by Brahmins who maintained a greater or lesser
measure of independence from the ruler … These glosses may have made ample use of analogy
to extend or restrict the literal scope of rules in light of presumed intent or ascribed purpose.
But the commentator was not free to impart his own abstract systematization to the material
with which he worked’.
167

