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Ignorance is degrading only when it is 
found in company with riches. Want 
and penury restrain the poor man; 

his employment takes the place of 
knowledge and occupies his thoughts: 
while rich men who are ignorant live 
for their pleasure only, and resemble a 
beast; as may be seen daily. They are 
to be reproached also for not having 
used wealth and leisure for that which 
lends them their greatest value.

When we read, another person thinks 
for us: we merely repeat his mental 
process. It is the same as the pupil, 
in learning to write, following with his 
pen the lines that have been pencilled 
by the teacher. Accordingly, in reading, 
the work of thinking is, for the greater 
part, done for us. This is why we are 
consciously relieved when we turn to 
reading after being occupied with our 
own thoughts. But, in reading, our 
head is, however, really only the arena 
of some one else’s thoughts. And so it 
happens that the person who reads a 
great deal — that is to say, almost the 
whole day, and recreates himself by 
spending the intervals in thoughtless 
diversion, gradually loses the ability to 
think for himself; just as a man who 
is always riding at last forgets how to 
walk. Such, however, is the case with 
many men of learning: they have read 
themselves stupid. For to read in every 
spare moment, and to read constantly, 
is more paralysing to the mind than 
constant manual work, which, at any 
rate, allows one to follow one’s own 
thoughts. Just as a spring, through 
the continual pressure of a foreign 
body, at last loses its elasticity, so does 
the mind if it has another person’s 
thoughts continually forced upon it. 
And just as one spoils the stomach by 
overfeeding and thereby impairs the 
whole body, so can one overload and 

choke the mind by giving it too much 
nourishment. For the more one reads 
the fewer are the traces left of what 
one has read; the mind is like a tablet 
that has been written over and over. 
Hence it is impossible to reflect; and 
it is only by reflection that one can 
assimilate what one has read if one 
reads straight ahead without ponder-
ing over it later, what has been read 
does not take root, but is for the most 
part lost. Indeed, it is the same with 
mental as with bodily food: scarcely 
the fifth part of what a man takes is 
assimilated; the remainder passes off 
in evaporation, respiration, and the 
like.

From all this it may be concluded that 
thoughts put down on paper are noth-
ing more than footprints in the sand: 
one sees the road the man has taken, 
but in order to know what he saw on 
the way, one requires his eyes.

v

No literary quality can be attained by 
reading writers who possess it: be it, 
for example, persuasiveness, imag-
ination, the gift of drawing compari-
sons, boldness or bitterness, brevity 
or grace, facility of expression or wit, 
unexpected contrasts, a laconic man-
ner, naïveté, and the like. But if we 
are already gifted with these qualities 
— that is to say, if we possess them 
potentia — we can call them forth and 
bring them to consciousness; we can 
discern to what uses they are to be 
put; we can be strengthened in our 
inclination, nay, may have courage, to 
use them; we can judge by examples 
the effect of their application and so 
learn the correct use of them; and it 
is only after we have accomplished 

“When we read, 
another person 
thinks for us: we 
merely repeat his 
mental process.”
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all this that we actu possess these 
qualities. This is the only way in which 
reading can form writing, since it 
teaches us the use to which we can 
put our own natural gifts; and in order 
to do this it must be taken for granted 
that these qualities are in us. Without 
them we learn nothing from reading 
but cold, dead mannerisms, and we 
become mere imitators.

v

The health officer should, in the inter-
est of one’s eyes, see that the small-
ness of print has a fixed minimum, 
which must not be exceeded. When I 
was in Venice in 1818, at which time 
the genuine Venetian chain was still 
being made, a goldsmith told me that 
those who made the catena fina turned 
blind at thirty.

v

As the strata of the earth preserve in 
rows the beings which lived in former 
times, so do the shelves of a library 
preserve in a like manner the errors 
of the past and expositions concerning 
them. Like those creatures, they too 
were full of life in their time and made 
a great deal of noise; but now they are 
stiff and fossilised, and only of interest 
to the literary palaeontologist.

v

According to Herodotus, Xerxes wept 
at the sight of his army, which was 
too extensive for him to scan, at the 
thought that a hundred years hence 
not one of all these would be alive. 
Who would not weep at the thought in 
looking over a big catalogue that of all 
these books not one will be in exis-
tence in ten years’ time?

It is the same in literature as in life. 
Wherever one goes one immediate-
ly comes upon the incorrigible mob 
of humanity. It exists everywhere in 
legions; crowding, soiling everything, 
like flies in summer. Hence the num-
berless bad books, those rank weeds 
of literature which extract nourish-
ment from the corn and choke it.

They monopolise the time, money, and 
attention which really belong to good 
books and their noble aims; they are 
written merely with a view to making 
money or procuring places. They are 
not only useless, but they do positive 
harm. Nine-tenths of the whole of our 
present literature aims solely at taking 
a few shillings out of the public’s 
pocket, and to accomplish this, author, 
publisher, and reviewer have joined 
forces.

There is a more cunning and worse 
trick, albeit a profitable one. Littéra-
teurs, hack-writers, and productive 
authors have succeeded, contrary to 
good taste and the true culture of the 
age, in bringing the world elegante 
into leading-strings, so that they have 
been taught to read a tempo and all 
the same thing — namely, the newest 
books order that they may have ma-
terial for conversation in their social 
circles. Bad novels and similar pro-
ductions from the pen of writers who 
were once famous, such as Spindler, 
Bulwer, Eugène Sue, and so on, serve 
this purpose. But what can be more 
miserable than the fate of a reading 
public of this kind, that feels always 
impelled to read the latest writings of 
extremely commonplace authors who 
write for money only, and therefore 
exist in numbers? And for the sake 
of this they merely know by name the 
works of the rare and superior writers, 
of all ages and countries.

Literary newspapers, since they print 
the daily smatterings of common-
place people, are especially a cunning 
means for robbing from the aesthetic 
public the time which should be de-
voted to the genuine productions of art 
for the furtherance of culture.

Hence, in regard to our subject, the art 
of not reading is highly important. This 
consists in not taking a book into one’s 
hand merely because it is interesting 
the great public at the time — such as 
political or religious pamphlets, nov-
els, poetry, and the like, which make 
a noise and reach perhaps several 
editions in their first and last years 

“As the strata of 
the earth preserve 
in rows the beings 
which lived in 
former times, so 
do the shelves of a 
library preserve in 
a like manner the 
errors of the past 
and expositions 
concerning them.”
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of existence. Remember rather that 
the man who writes for fools always 
finds a large public: and only read for 
a limited and definite time exclusively 
the works of great minds, those who 
surpass other men of all times and 
countries, and whom the voice of fame 
points to as such. These alone really 
educate and instruct.

One can never read too little of bad, 
or too much of good books: bad books 
are intellectual poison; they destroy 
the mind.

In order to read what is good one must 
make it a condition never to read what 
is bad; for life is short, and both time 
and strength limited.

v

Books are written sometimes about 
this, sometimes about that great 
thinker of former times, and the public 
reads these books, but not the works 
of the man himself. This is because it 
wants to read only what has just been 
printed, and because similis simili 
gaudet, and it finds the shallow, insipid 
gossip of some stupid head of to-day 
more homogeneous and agreeable 
than the thoughts of great minds. I 
have to thank fate, however, that a 
fine epigram of A.B. Schlegel, which 
has since been my guiding star, came 
before my notice as a youth:

“Leset fleizig die Alten, die wahren 
eigentlich Alten
Was die Neuen davon sagen bedeutet 
nicht viel.”

Oh, how like one commonplace mind is 
to another! How they are all fashioned 
in one form! How they all think alike 
under similar circumstances, and nev-
er differ! This is why their views are so 
personal and petty. And a stupid public 
reads the worthless trash written by 
these fellows for no other reason than 
that it has been printed to-day, while 
it leaves the works of great thinkers 
undisturbed on the bookshelves.

Incredible are the folly and perversi-

ty of a public that will leave unread 
writings of the noblest and rarest of 
minds, of all times and all countries, 
for the sake of reading the writings of 
commonplace persons which appear 
daily, and breed every year in countless 
numbers like flies; merely because 
these writings have been printed to-
day and are still wet from the press. 
It would be better if they were thrown 
on one side and rejected the day they 
appeared, as they must be after the 
lapse of a few years. They will then 
afford material for laughter as illus-
trating the follies of a former time.

It is because people will only read 
what is the newest instead of what is 
the best of all ages, that writers re-
main in the narrow circle of prevailing 
ideas, and that the age sinks deeper 
and deeper in its own mire.

v

There are at all times two literatures 
which, although scarcely known to 
each other, progress side by side — 
the one real, the other merely appar-
ent. The former grows into literature 
that lasts. Pursued by people who live 
for science or poetry, it goes its way 
earnestly and quietly, but extreme-
ly slowly; and it produces in Europe 
scarcely a dozen works in a century, 
which, however, are permanent. The 
other literature is pursued by people 
who live on science or poetry; it goes 
at a gallop amid a great noise and 
shouting of those taking part, and 
brings yearly many thousand works 
into the market. But after a few years 
one asks, Where are they? where is 
their fame, which was so great for-
merly? This class of literature may be 
distinguished as fleeting, the other as 
permanent.

v

“One can never 
read too little 
of bad, or too 
much of good 
books: bad books 
are intellectual 
poison; they 
destroy the mind.”
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It would be a good thing to buy books 
if one could also buy the time to read 
them; but one usually confuses the 
purchase of books with the acquisition 
of their contents. To desire that a man 
should retain everything he has ever 
read, is the same as wishing him to re-
tain in his stomach all that he has ever 
eaten. He has been bodily nourished 
on what he has eaten, and mentally 
on what he has read, and through 
them become what he is. As the body 
assimilates what is homogeneous to 
it, so will a man retain what interests 
him; in other words, what coincides 
with his system of thought or suits his 
ends. Every one has aims, but very few 
have anything approaching a system 
of thought. This is why such people 
do not take an objective interest in 
anything, and why they learn nothing 
from what they read: they remember 
nothing about it.

Repetitio est mater studiorum. Any 
kind of important book should imme-
diately be read twice, partly because 
one grasps the matter in its entire-
ty the second time, and only really 
understands the beginning when the 
end is known; and partly because 
in reading it the second time one’s 
temper and mood are different, so that 
one gets another impression; it may 
be that one sees the matter in another 
light.

Works are the quintessence of a mind, 
and are therefore always of by far 
greater value than conversation, even 
if it be the conversation of the great-
est mind. In every essential a man’s 
works surpass his conversation and 
leave it far behind. Even the writings 
of an ordinary man may be instructive, 
worth reading, and entertaining, for 
the simple reason that they are the 
quintessence of that man’s mind — 
that is to say, the writings are the re-
sult and fruit of his whole thought and 
study; while we should be dissatisfied 
with his conversation. Accordingly, it is 
possible to read books written by peo-
ple whose conversation would give us 
no satisfaction; so that the mind will 
only by degrees attain high culture by 

finding entertainment almost entirely 
in books, and not in men.

There is nothing that so greatly 
recreates the mind as the works of 
the old classic writers. Directly one 
has been taken up, even if it is only 
for half-an-hour, one feels as quickly 
refreshed, relieved, purified, elevated, 
and strengthened as if one had re-
freshed oneself at a mountain stream. 
Is this due to the perfections of the old 
languages, or to the greatness of the 
minds whose works have remained 
unharmed and untouched for centu-
ries? Perhaps to both combined. This 
I know, directly we stop learning the 
old languages (as is at present threat-
ening) a new class of literature will 
spring up, consisting of writing that is 
more barbaric, stupid, and worthless 
than has ever yet existed; that, in par-
ticular, the German language, which 
possesses some of the beauties of the 
old languages, will be systematically 
spoilt and stripped by these worthless 
contemporary scribblers, until, little 
by little, it becomes impoverished, 
crippled, and reduced to a miserable 
jargon.

Half a century is always a considerable 
time in the history of the universe, for 
the matter which forms it is always 
shifting; something is always taking 
place. But the same length of time in 
literature often goes for nothing, be-
cause nothing has happened; unskil-
ful attempts don’t count; so that we 
are exactly where we were fifty years 
previously.

To illustrate this: imagine the progress 
of knowledge among mankind in the 
form of a planet’s course. The false 
paths the human race soon follows 
after any important progress has 
been made represent the epicycles in 
the Ptolemaic system; after passing 
through any one of them the planet is 
just where it was before it entered it. 
The great minds, however, which really 
bring the race further on its course, 
do not accompany it on the epicy-
cles which it makes every time. This 
explains why posthumous fame is got 

“It would be a good 
thing to buy books 
if one could also 
buy the time to 
read them; but one 
usually confuses 
the purchase of 
books with the 
acquisition of 
their contents. 
To desire that a 
man should retain 
everything he has 
ever read, is the 
same as wishing 
him to retain in his 
stomach all that he 
has ever eaten.”
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at the expense of contemporary fame, 
and vice versâ. We have an instance 
of such an epicycle in the philosophy 
of Fichte and Schelling, crowned by 
Hegel’s caricature of it. This epicycle 
issued from the limit to which philos-
ophy had been finally brought by Kant, 
where I myself took it up again later to 
carry it further. In the interim the false 
philosophers I have mentioned, and 
some others, passed through their ep-
icycle, which has just been terminated; 
hence the people who accompanied 
them are conscious of being exactly at 
the point from which they started.

This condition of things shows why the 
scientific, literary, and artistic spirit of 
the age is declared bankrupt about ev-
ery thirty years. During that period the 
errors have increased to such an ex-
tent that they fall under the weight of 
their absurdity; while at the same time 
the opposition to them has become 
stronger. At this point there is a crash, 
which is followed by an error in the 
opposite direction. To show the course 
that is taken in its periodical return 
would be the true practical subject of 
the history of literature; little notice is 
taken of it, however. Moreover, through 
the comparative shortness of such 
periods, the data of remote times 
are with difficulty collected; hence 
the matter can be most conveniently 
observed in one’s own age. 

An example of this taken from physical 
science is found in Werter’s Neptu-
nian geology. But let me keep to the 
example already quoted above, for it is 
nearest to us. In German philosophy 
Kant’s brilliant period was immediate-
ly followed by another period, which 
aimed at being imposing rather than 
convincing. Instead of being solid and 
clear, it aimed at being brilliant and 
hyperbolical, and, in particular, unin-
telligible; instead of seeking truth, it 
intrigued. Under these circumstances 
philosophy could make no progress. 
Ultimately the whole school and its 
method became bankrupt. For the 
audacious, sophisticated nonsense on 
the one hand, and the unconsciona-
ble praise on the other of Hegel and 

his fellows, as well as the apparent 
object of the whole affair, rose to such 
a pitch that in the end the charlatanry 
of the thing was obvious to everybody; 
and when, in consequence of certain 
revelations, the protection that had 
been given it by the upper classes 
was withdrawn, it was talked about by 
everybody. This most miserable of all 
the philosophies that have ever existed 
dragged down with it into the abyss 
of discredit the systems of Fichte and 
Schelling, which had preceded it. So 
that the absolute philosophical futility 
of the first half of the century following 
upon Kant in Germany is obvious; and 
yet the Germans boast of their gift for 
philosophy compared with foreigners, 
especially since an English writer, with 
malicious irony, called them a nation 
of thinkers.

Those who want an example of the 
general scheme of epicycles tak-
en from the history of art need only 
look at the School of Sculpture which 
flourished in the last century under 
Bernini, and especially at its further 
cultivation in France. This school rep-
resented commonplace nature instead 
of antique beauty, and the manners 
of a French minuet instead of an-
tique simplicity and grace. It became 
bankrupt when, under Winckelmann’s 
direction, a return was made to the 
antique school. Another example is 
supplied in the painting belonging to 
the first quarter of this century. Art 
was regarded merely as a means and 
instrument of mediaeval religious 
feeling, and consequently ecclesiasti-
cal subjects alone were chosen for its 
themes. These, however, were treated 
by painters who were wanting in ear-
nestness of faith, and in their delusion 
they took for examples Francesco 
Francia, Pietro Perugino, Angelico da 
Fiesole, and others like them, even 
holding them in greater esteem than 
the truly great masters who followed. 
In view of this error, and because in 
poetry an analogous effort had at the 
same time met with favour, Goethe 
wrote his parable Pfaffenspiel. This 
school, reputedly capricious, became 
bankrupt, and was followed by a return 

“During that 
period the errors 
have increased to 
such an extent that 
they fall under 
the weight of their 
absurdity; while 
at the same time 
the opposition to 
them has become 
stronger.”
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to nature, which made itself known in 
genre pictures and scenes of life of ev-
ery description, even though it strayed 
sometimes into vulgarity.

It is the same with the progress of the 
human mind in the history of litera-
ture, which is for the most part like 
the catalogue of a cabinet of deformi-
ties; the spirit in which they keep the 
longest is pigskin. We do not need to 
look there for the few who have been 
born shapely; they are still alive, and 
we come across them in every part of 
the world, like immortals whose youth 
is ever fresh. They alone form what I 
have distinguished as real literature, 
the history of which, although poor in 
persons, we learn from our youth up 
out of the mouths of educated people, 
and not first of all from compilations. 
As a specific against the present pre-
vailing monomania for reading literary 
histories, so that one may be able to 
chatter about everything without really 
knowing anything ...

But I wish some one would attempt a 
tragical history of literature, showing 
how the greatest writers and artists 
have been treated during their lives 
by the various nations which have 
produced them and whose proudest 
possessions they are. It would show 

us the endless fight which the good 
and genuine works of all periods and 
countries have had to carry on against 
the perverse and bad. It would depict 
the martyrdom of almost all those 
who truly enlightened humanity, of 
almost all the great masters in every 
kind of art; it would show us how they, 
with few exceptions, were tormented 
without recognition, without any to 
share their misery, without followers; 
how they existed in poverty and misery 
whilst fame, honour, and riches fell to 
the lot of the worthless; it would reveal 
that what happened to them happened 
to Esau, who, while hunting the deer 
for his father, was robbed of the bless-
ing by Jacob disguised in his brother’s 
coat; and how through it all the love of 
their subject kept them up, until at last 
the trying fight of such a teacher of 
the human race is ended, the immor-
tal laurel offered to him, and the time 
come when it can be said of him.

“Der schwere Panzer wird zum 
Flügelkleide
 
Kurz ist der Schmerz, unendlich ist 
die Freude.”

“But I wish some 
one would attempt 
a tragical history 
of literature, 
showing how the 
greatest writers 
and artists have 
been treated 
during their lives 
by the various 
nations which have 
produced them and 
whose proudest 
possessions they 
are.”
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THE COLONIAL NATURE OF THE INDIAN LEGAL SYSTEM 

Introduction: Juristic Dependencia 

The Indian legal system (ILS), in its cultural, normative, and institutional aspects offers a 

vignette of Indian development in the last quarter century. Although the constitutionally desired 

social order makes radical, and indeed in some respects revolutionary, normative departures from 

its pre-colonial and past colonial, it is, in its operations, still very much burdened with its 

colonial past. 

It is astonishing, but true, that there has been no real debate in independent India on the nature 

0and the future of the ILS. The only impulse towards sustained discussion has arisen in terms of 

"revivalists" and "modernists", between neo-Gandhians and neo liberals, on the eve of the 

Constitution-making (sec e.g. Austin, 1966: 26-46; Baxi, 1967: 339-44; Galantcr, 1972 SJ). 

Large, and unproductive,  questions have been raised concerning  the suitability of the western 

legal system for a peasant Asian society and  these too have mainly focussed on the restoration 

of some supposed aspect of the "genius of the Indian (mostly, Hindu) society and  people''. The 

genius, it has been argued, required a wholesale transformation of the ILS going back to some 

kind of communitarianism which prevailed in ancient (Hindu) India. Naturally, it has been 

possible for the 'modernists' 'to give a short shrift to all this by saying that history has, if 

anything, Indianizcd and socialized colonial legal system, indeed to a point that it suits the   

genius of the Indian people (Law Commission, 1958). It would perplex, if not shock, a future 

historian of India to find that there was comparatively a far more sophisticated and solicitous 

debate concerning the introduction of the western legal system in India, on and since 

independence, concerning its retention. The fact that in so many of its normative, institutional, 

and cultural aspects, the ILS remains burdened with its colonial past, even after nearly thirty 

years of independence, constitutes an indictment not of our past colonial masters but of the elite 

of independent India, who have over the years been content with the colonial mould and mode of 

law. 

The word „colonial‟ is a somewhat treacherous one and a fairly useful one for polemical 

purposes. We endeavour to use it here with a degree of clarity as regards its meaning. Historical 

continuities with the past are perhaps ineluctable; we should, therefore, expect to find certain 
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features which were predominant in the British Indian Legal System (BILS) to be so in the legal 

system of independent India. Institutional, normative, and cultural continuities may, however be 

of three types. The first type is where the norms, ideology (or values), and institutions of the 

BILS were consciously examined, accepted, and   adapted to the needs of independent India 

(e.g., the structure of adjudication, adversary mode, laissezfaire structure of legal profession, vast 

bodies of legal norms). The second type of continuity arises out of sheer inertia. The third type is 

one where change away from the BILS is frequently demanded but the change is opposed, and 

the status quo defended, by political and professional elites of independent India through 

arguments and justifications which are either reminiscent or very much the same as were 

advanced by the operators of the BILS. The rhetoric and „logic‟ of justifications for the status 

quo (or continuities between the  BILS and the ILS) which almost regards the attainment of 

of political independence as immaterial or irrelevant,  deserves to be characterized as 

distinctively colonial rhetoric and logic If this third type of continuity is substantially   

manifested, perpetuating the same element of colonial governance through the law, one should 

have no hesitation even in the characterizing the entire legal system as colonial. We highlight in 

this chapter, some marked continuities between the BILS and the ILS.  

Of course, the notion „colonial‟ can be used more extensively to signify a number of wider/status 

of affairs. For example, one might wish to use the epithet „colonial‟ to denote a state of 

dependency on the „mother‟ country, even long after the liquidation of the historical phase of 

actual colonization. Continuous reliance on western legal systems (particularly the common law 

culture of England and America) by judges, legislators, administrators, and jurists could be 

tellingly documented in support of the view that the ILS in this sense is colonial. Thoughtless   

transplants of legislative models, inapposite borrowings of western institutional blueprints and 

the underlying ideologies, excessive judicial dependence on Anglo-American legal materials, 

and many other similar factors are easy enough to document. All this manifests the juridical 

counterpart of what Latin American theorists of development and underdevelopment have 

identified as depndencia, as a “situation in which the economy of a certain group of countries is 

conditioned by development and expansion of another economy which is subordinate to the first" 

and involves a “ „historical condition' which affects a given structure of economy in such a way 

that few countries can derive advantages to the detriment of other countries" and thereby restrict 

"the subordinate economy's opportunities for development" (Hellwege, 1978: 48). For the word 
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„economy‟ we have only to substitute the words “law" or "legal systems and cultures'' to arrive at 

the situation of juristic dependencia. 

The phenomenon of juristic dependencia manifests itself most strikingly in planning or initiating 

through legislative or judicial processes, evident in copycat drafting of laws or reliance on 

obsolescent Anglo-American decisional law (or legislative models) which have undergone 

drastic changes even in the countries of their own origin. In 90 per cent of the cases, the 

legislative draftsmen follow the model and language of English laws; judicial interpretation 

continues to rely heavily on Anglo-American decisional materials. The point is that through 

these processes legislative and judicial development remains conditioned by development and 

expansion of „overseas‟ models (mainly Anglo-American) and the ILS became a subordinate, 

almost  a vassal legal  system, thereby only occasionally  serving  the needs of Indian society. 

We do not further elaborate or use the notion of dependencia, or cognate forms of new 

colonialism in the wide ranging contemporary sense. The main reason for this denial in 

intellectual self-indulgence is that the Indian reality is far too complex to be captured by a mere 

invocation of the notion of dependencia which is itself not entirely unproblematic conceptually. 

For example, the demarcating line between „copycatism‟ and cross-cultural diffusion is 

susceptible to confusion as well as to clever manipulation for specific ideological or political 

purposes. This is not to deny that the operators of the ILS (judges, legislators, administrators, or 

jurists) are excessively oriented to an Anglo-American legal culture. They are. But to call this 

situation colonial is, in the present opinion, unproductive of scientific understanding of the 

problems and processes which give rise to this phenomenon, which deserves to be studied on its 

own terms. As a general maxim, we have to remember that Indocentrism by itself is no answer to 

Eurocentrism. 

Nor do we use the term colonial in a wider sociological sense to signify the relationship of 

domination and subjugation between the rulers, whether alien or indigenous, and the ruled. This 

state of affairs was clearly the core of colonialism as a historical phenomenon but it is doubtful 

whether denial of freedom to large masses of people by indigenous rulers after decolonization 

can be fruitfully looked upon simply as a colonial process, though in the literature on self-

determination as .an aspect of contemporary international order this is precisely how the term is 

used (e.g., in the case of Bangladesh or Biafra). Once again, we do not deny the possibility of the 
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use (or abuse) of the legal system as an instrument of denial of freedom and subjugation of vast 

masses of people. Undoubtedly, it is possible to design and use a legal system to sustain favoured 

constellations of power distribution in such a way as to ensure the hegemony of certain ethnic or 

caste groups over others, or that of the proprietariat over the proletariat or of the privileged few 

over the grossly deprived masses. Undoubtedly, too, the legal histories of colonial regimes do 

actually supply the normative and the institutional models which arc „apt‟ for such uses of the 

law. It is certainly possible, and some would say even desirable, to accentuate such features of 

the ILS in its critique from a „radical‟ standpoint. But it remains doubtful whether the already 

overworked label helps much, except providing polemical wealth, in a sharp formulation and 

clear handling of the problems. 

The ILS follows broadly the normative and the institutional features of the BILS. Let us look at 

some of the persistent colonial features (in the sense defined by us) of the ILS. 

The Non-Participative, “Top-Down” Models of ILS 

During  the  British  Indian period, participation by  broad masses of people:, or  or even by the 

interests immediately affected by it, in the process of the making and implementation of laws 

was virtually unknown; unless, of course, we regard protest and disobedience as forms of group 

participation in law-making. The British Indian model of law-making was a top-down model: it 

was a paradigm of Austinian type. There was a group of determinate human superiors which 

issued commands, the political inferiors had the option either to comply or to risk the application  

of sanction.  

The model of law-making adopted in free India is not much different, unless again you wish to 

regard periodic participation in the electoral processes by masses and collective protest as forms 

of participation. By and large, only the bureaucrats and legislators participate in law-making; the 

former predominate in any case as a large mass of rule-making is in effect delegated to the 

executive. Occasionally, other elite groups participate. The Law Commissions at the Centre (and 

in some states) attempt to offer guidance and elicit informed public opinion. These and other 

specialist law reform bodies tour sometimes throughout India and collect opinions and views. 

The Select Committees of the legislatures also receive the evidence of interested groups and 

citizens. In the sphere of delegated legislation, there is no insistence, either in law or in policy, 

26

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



on prior consultation with the affected groups, a procedure considered to be both just and 

efficient We do not as yet know whether, and how far, Indian legislatures function in response to 

“lobbies” converting policy into law; nor do we know as yet as to the interests which such 

groups represent, although it would be relatively safe to say that they would represent the 

resourceful and not the vulnerable and underprivileged groups of society. 

Thus, law-making remains, more or less, the exclusive prerogative of a special cross-section of 

elites. This necessarily affects both the quality of the law enacted and its social communication, 

diffusion, acceptance, and effectivity. It also reinforces the highly centralized system of power. It 

is time that we considered the desirability and feasibility of building into the law-making 

processes a substantial amount of public participation. For example, the panchayati raj 

institutions as well as other dominant social institutions (universities, bar, media groups, 

voluntary bodies, etc.) should be given the fullest scope for structured participation in important 

legislative proposals. As regards delegated legislation, the requirement of consultation with the 

affected groups should be mandatory. The argument that this will take time and consume 

resources is misconceived: passage of legislation is in any case costly and time consuming. 

And the overall gains—in terms of mobilization of mass consciousness, accessibility of legal 

information, social acceptability will far out-weigh the costs. But so strong is the hold of colonial 

model of law making that such ideas have never been articulated with any degree of vigour. 

Even the neo-Gandhian thought including Sarvodaya „school‟ has not moved beyond the 

inspiring but programmatically sterile grandiose conceptions of 

Lokshakti (people's power) or lokniti (people-oriented politics) (that is why the proposed method 

of amendment of certain parts of the Constitution through referendum at which at least 51 

percent of people should vote, constitutes an  important innovation; after. all, people should have 

a say in such a vital matter. The opposition by intellectuals and other elite groups take on a subtle 

form. It is argued that in a vast country like India this is not just feasible. People, 80 per cent of 

them living in villages, would not understand the complexities of amendment. The Constitution 

will then remain ultimately inflexible; This kind of argument betrays a non-egalitarian and even 

authoritarian approach: „people‟ arc not to be associated or involved in changes of the basic rules 

of the game of power. Only the „enlightened‟ groups should have a say in the process. This is 

colonial logic.) 
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People‟s participation in the enforcement and implementation of the 1aw is also not actively 

sought, sponsored, or structured by the state: Once again it is assumed that such tasks are more 

or less, the exclusive prerogative of the state. There are occasional sermons that people should 

help the state make the laws effective, that they should not withhold active cooperation from the 

law enforcement agencies, that they should develop a civic competence, a stake in maintenance 

of social control and promotion of social change. All this rhetoric is no doubt nobly inspired but 

the legal systems as structured provide little or no effective scope for public participation in the 

implementation of legislation. The idea that the beneficiaries of ameliorative legislation should 

have a role in the implementation of laws favouring them is still a new one: it was only at the 

stage of the formulation of the Fifth Five Year Plan that the proposal was seriously made, for 

example, that tenants should be involved through committees in overseeing the implementation 

of agrarian tenancy legislations. The Sixth Plan, ushered in after the “revolution” and the 

democratic “restoration” of 1977, is equally anemic in emphasis on its beneficiary participation 

in the implementation of redistributive legislation. Equally new is the idea that there should be a 

"social audit" of major legislations by the consumers of legal justice. 

Broadly, the ILS also follows the colonial model of reactive mobilization of the law rather than 

pro-active mobilization (See Black, 1973). In the former, the citizen is left to initiate the legal 

process by filing a complaint. In the latter, the state initiate the process. Laws that attack certain 

segments of the social structure in the title of justice and equity obviously need proactive 

mobilization; this, however, is not the case in major areas of legal innovation in independent 

India despite the very obvious and stark fact that the vulnerable groups are in no position, by 

themselves, to activate the redistributive legislation (e.g;, agrarian reform measures, protection of 

rural and urban unorganized labour, laws for socially and economically vulnerable populations). 

This may be due to resource constraints; but one does not know whether this is so simply 

because the patterns of mobilization of law have not engaged any systematic attention of the law-

givers and the lawmen generally. The resource constraints could be somewhat offset by the 

organization at the local levels of the beneficiary groups and consumers of law; again this 

important beginning can only be made if participation in law-implementation as well as when 

lawmaking is accepted in the first place as an important social value, and as a crucial component 

of human and social development in India. 
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Access to Legal Information 

The colonial model is also perpetuated in terms of access to law by citizens. Access to law means 

not just access courts as the lawyers generally think about it. It means, in a broader and socialy 

more relevant  sense,  access   to law-makers, to dispensers of legal services (legal profession) 

and to normative and to institutional information concerning the legal system. In all these 

dimensions of access value, we find that the ILS is based on rather clear violations of democratic 

legality. We have already seen how non-participation, which is a preferred value, renders the 

actual operation of the ILS, for a whole variety of situations, almost identical with that of the 

BILS. We now briefly turn to some other aspects of the problem. 

One major way in which the Indian legal system violates the principles of democratic legality is 

that information concerning the norms of law is not accessible easily even to those who are 

affected by the law. The notorious axiom that “ignorance of the law is no excuse” casts a duty 

upon the citizen to know the law on the pain of sanction; however there is no right conferred 

upon the citizen to have access to legal information. Even the most generally formulated 

directive principle of state policy will not easily yield the proposition that the state is under a 

duty to make law accessible, even in bare terms of normative information, to the citizen. It would 

require several generations of juristic effort to, similarly, produce by sheer exegesis the 

proposition that the chapter on fundamental rights necessarily imports a fundamental right of the 

citizen to have access to legal information. 

The requirement that Acts of legislatures be notified through the official gazettes ensures, 

theoretically at least, that the laws made by Parliament and state legislatures and in force from 

time to time are easily accessible. This is just not the case, although the situation is relatively 

(and that is really not saying much) better as regards the Union legislation. There is no all-India. 

Collection of laws in force throughout the territory of India; there is not even an Index. An 

Indian citizen in Delhi wishing to have, or affected by a need for, some information on relevant 

laws prevalent, say, in the state of Karnataka, may find this an uphill task even with the 

intervention of the professional intermediaries. The Indian parliament enacted from the period 

1973 to 1977 a total of 302 laws; against this the total number of statutory order and rules (on 

rough count) passed in the same period was approximately 25,414.  
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The corresponding figures for states and union territories are just not available. While the Indian 

Supreme Court has, in a handful of decisions, required publication of delegated legislation as a 

pre-condition of its, validity, and the legislature usually requires some form of publication, 

mostly through the gazette (Jain & Jain, 1973: 66-67) the situation is that information concerning 

the rules is very hard to come by. The government of India has been unable to agree with the Lok 

Sabha Committee of Subordinate Legislation which recommended that there should be an annual 

publication, as in Britain, of statutory instruments and rules. The government advanced as 

reasons that the “government press cannot undertake such voluminous work”, that rapid changes 

would in any case made such publication obsolete, and that the costs involved would be too high. 

Obviously publication of laws of this kind by private entrepreneurs through government 

contracts or otherwise is also not encouraged, perhaps on the ground that this would intrude on 

the natural monopoly of the governments in this regard. 

We have so far been referring only to a special strata of people in industry or business in urban 

India. If consumers, beneficiaries, and victims of law in urban India have such problem of 

accessibility ta normative law, one might well despair of communication of law to the rural 

masses, even in situations where the law is ostensibly meant to protect their interests and rights. 

Normative law is virtually inaccessible to the most underprivileged and vulnerable groups in 

Indian society. Legal illiteracy of the beneficiaries of the law thus contributes to its 

ineffectiveness e.g., prisoners may not even get to see the Jail manuals when distinguished 

criminologists find it extremely hard to get a copy. Neither the bonded labour nor the contract 

labour nor the landless labour have much idea of the law and uses that can be made of it. . 

Access to normative information concerning one‟s legal status- rights and duties—is impeded 

not just by the legislatures and the executive but also by the judiciary. There is no comprehensive 

law reporting in India and the official reports of decisions of the High Courts are both inadequate 

and even irregular (see. Jam, 1966. 739). The highest court in the land, whose declarations of   

law are binding though all courts in the territory of India (Article 141 of the Constitution), retains 

and also exercises the power to classify certain of its decisions as “unreportable” or “non-

reportable.”  

There might have been perfectly proper reasons from the Court's managerial standpoint for the 

retention and exercise of this, perhaps “inherent”, power. But the question is whether such power 
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ought to exist in the first place in a democratic society. One may ask: does not such power 

violate what the Supreme Court has so seminally developed as the doctrine of the “basic 

structure” of the Constitution? 

Access to institutional information concerning the law is as problematic as access to  normative 

information. Reports of the state governments on administration of justice, as and when 

published are almost impossible to obtain; so are the reports of the state departments of law and 

justice.  The Union government brings out the valuable Crime in India, giving immensely useful 

information, but for some reason this is a non-price publication, not easily available in most parts 

of India. Sometimes valuable reports are published; but they are regarded as confidential and are 

given restricted circulation. A classic example is that of the Justice J.C, Shah Committee Report 

on arrears in high courts, published in 1972. But for the courtesy of-a high government official 

who was kind enough to loan a copy of this report to me, with some anxiety whether is contents 

could be properly used even in scholarly work, I would never have been able to obtained and use 

that invaluable report. In this democratic republic of ours, there may, in effect, exist not merely a 

regime of secret laws (clearly antithetical to civilized legal system) but of secret reports as well.  

Access to Legal Services 

If the citizen has difficulties in reaching the legislator with his advice and opinion on the laws 

which are enacted for his own benefit or detriment, these difficulties are compounded when he 

actually has to encounter the operations of the law enacted without any substantial participation 

and without even minimal awareness of his legal status. Clearly the value of access to legal 

services has not been taken seriously at all in India, although from time to time there has been a 

spurt of very genuine concern with the state of legal services. 

The Constitution, both in its fundamental rights and in the directive principles of state policy, 

was construed to be silent concerning the provision of legal aid in deserving cases; it was only in 

1976, and during the national emergency, when paradoxically even minimal human rights were 

totally denied to a large section of Indian masses, that the duty of the state to endeavour to 

provide legal services was accorded the status of the directive principle of state policy, Although 

the Law Commission in its famous Fourteenth Report (1958) suggested the provision of counsel 

at state expense in all cases triable by the sessions courts as an “immediate step”, it was only in 
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1973 that the Criminal Procedure Code was amended to so provide: A more callous attitude 

towards the rights of the indigent citizens—in a subcontinent of harrowing poverty—is hard to 

imagine. It was understandable, in these circumstances, that. Madhu Limaye‟s bill (1960), to 

provide legal aid in „all criminal cases to needy people, was consigned to dignified oblivion. 

However, the argument that there are not enough resources to operate legal services in criminal 

law contexts does not fit well when the state and its agencies are the most prominent litigants and 

when the, state levies court fees which have been: demonstrated to result in considerable profits, 

to the state for expenditure as general revenue. This is not to say that the resource constraint is 

entirely imaginary: surely the Indian state cannot meet all the legal needs of all its 

underprivileged and vulnerable sections. This would require a mind-boggling outlay of human 

and financial resources. The point is that it should not take a democratic nation twenty-three 

years to decide on priorities of legal services, in the most minimal sense of providing counsel to 

indigent accused at the sessions level. If this is the measure of urgency, one would wonder 

whether another quarter century would pass before action on any of the recommendations made 

in the deeply humanistic and luminous reports by the Krishna Iyer and Bhagwati Committees 

(1974 and 1978). To characterize the state‟s underlying attitudes towards the legal needs of the 

large masses of poor people as “colonial” would be stating the matter in the mildest possible 

terms. 

Provisions for adequate legal services to meet the litigationoriented legal needs of the poor have 

not caused as much excitement and commitment at the Bar as have the high “superstructure” 

issues such as the „supersession of judges‟ or  constitutional amendments narrowing the scope of 

the writ jurisdiction of the High Courts. Although  there is now  a  degree  of  responsiveness at 

the Bar to the claims of legal services, the legal profession is so organized as to discourage, 

rather than foster, any worthwhile institutionalization of legal services programme, The fact 

remains, as pointed out so bluntly (and rightly) by the Krishna Iyer Committee that the “legal 

profession in India…enjoys a near monopolistic power”, permitting no equalization of  the 

“bargaining power between the consumers of legal services and the closed group of legal  

profession” and that the “legal services  market is essentially a seller‟s market” where the 

demand for services is “backed by purchasing power”. The Committee noted, by way of mild 

exoneration, that the legal profession is merely an aspect of "the capitalistic society" which is an 

“acquisitive society” where the “greatness of a lawyer is measured by the amount of the fees he 
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charges and not by the quantum of social service which renders as lawyer" (1974: 183-84). 

Interestingly the Committee saw a nexus between the legal profession and the state agencies:  it 

found that it was “the Central and State governments, corporations managed and/or controlled by 

(these)…, governments  and Private and Public Companies which are really responsible for 

inflating the standard of fees”. It recommended that the government adopt a policy on maximum 

fees payable by its own agencies and thus dry up the “major feedstock of the senior lawyer”: the 

Committees also suggested the creation of legal services in the “public sector”. Even these 

modest recommendations have not been accepted. The recommendations are here characterized 

as “modest” simply because the Committee shares the liberal assumption that the “autonomy of 

legal profession” is as “invaluable” and “inalienable” a guarantee of “free society” as is the 

“independence of the judiciary‟. Not a single sub-group of the Indian Bar has, understandably, 

championed this specific recommendation, although the Bar as a whole may be quick to 

denounce the very idea of a “public sector” in the delivery of legal services as fatal to the “rule 

of law” values. 

Access to legal services transcends, of course, litigation-oriented legal aid. The programming of 

legal services should include non-litigative services as the two recent Committees (the Iyer and 

Bhagwati Committees) have stressed. Non-litigative legal aid will include a whole range of 

functions—skilled counselling, mediation, arbitration, conciliation, and continual monitoring—

in resolving potentially litigious situations. Legal services strategies would have to extend as 

well to a re-examination of the normative and institutional aspects of the ILS. Massive reform of 

substantive and procedural laws and of the administration of justice institutions may also be 

needed, as stressed by the lyer Committee. 

It is a strange paradox that while the Indian government both at the national and state levels has 

been prolific in enacting a very large number of laws making a determined attack on the 

inequities of the social structure, it should have been so quiescent on-the need for different types 

of mobilization of law for effective implementation of these very measures. In any case, the 

experience of over a quarter century has now clearly shown that such laws require not just 

bureaucratic and legal mobilization; what is needed is not just the spruce palliative of random 

provision of legal services. What is needed is a thoroughgoing attempt at increasing civic 

participation in the making and implementation of laws; the colonial idea that one can promote 
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social change by normative proclamations of objectives and random bureaucratic enforcement of 

legal provisions needs to be given a timely, and unceremonious, farewell. 

Access to Courts: The “Misappropriated” Court Fees 

 Lord Macaulay condemned the preamble to the Bengal Regulation, which imposed in 1795 high 

court fees with the avowed objective of inhibiting litigation, as “the most eminently absurd 

preamble that was ever drawn”. In 1835, Macaulay launched a vigorous, though futile, attack on 

the justification of the continuation of court fees. In words still cogent today, he said:  

If what the Courts administer be justice, is justice a thing which the Government ought to 

grudge to the people?... It is undoubtedly a great evil that frivolous and vexatious suits 

should be instituted. But it is an evil for which the Government has only itself and its 

agents to blame, and for which it has the power of proving a most efficient remedy. The 

real way to prevent unjust suits is to take care that there shall be just decision. No man 

goes to law except in the hope of succeeding. No man hopes to succeed in a bad cause 

unless he has reason to believe that it will be determined according to bad laws or by bad 

Judges. Dishonest suits will never be common unless the public entertains an 

unfavourable opinion of the administration of justice. And the public will never long 

entertains such an opinion without good reason… [The imposition of court fees} neither 

makes the pleadings clearer nor the law plainer, nor the corrupt judge purer, nor the 

stupid judge wiser. It will no doubt drive away dishonest plaintiffs who cannot pay the 

fee. But it will also drive away the honest plaintiffs who are in the same situation. 

A case against this eminently absurd tax on litigation cannot be more cogently made. The 

colonial government duly ignored Macaulay‟s rather inconvenient analysis. Although this 

analysis has been reiterated times without number by law reformers, including the Law 

Commission of India since independence, the Indian state has retained the colonial system of 

imposition of court fees and indeed made the fees nearly exorbitant over the course of the last 

twenty-seven years. The Fourteenth Report of the Law Commission did not merely invoke 

Macaulay's memorable observations; it went further (and by a thorough analysis of budgets on 

administration of justice) to show that the amount raised by court fees was not merely adequate 

for meeting the administration of justice but resulted in surpluses which were appropriated to the 
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general revenues of the concerned states (1958: 487-10). The Fifty-fourth Report of the Law 

Commission went out of the way to reiterate the unhonoured recommendations made in the 

Fourteenth Report. The Krishna Iyer Committee of Legal Aid was „„cold and blunt” concerning 

state inaction: 

Something must be done, we venture to state, to arrest the escalating vice of burdensome 

scales of court fee. That the state should not sell justice is an obvious proposition but the 

high rate of court fee now levied leaves no valid alibi is also obvious. The Fourteenth 

Report of the Law Commission, the practice of 2 per cent in the socialist countries, and 

the small standard filing fee prevalent in many Western countries make the Indian 

position indefensible and perilously near unconstitutional. If the legal system is not to be 

undemocratically expensive, there is a strong case for reducing court fees and instituting 

suitors fund to meet the cost directed to be paid by a party because he is the loser but in 

the circumstances cannot bear the burden (p. 35). 

Interestingly, even the Bar has missed the hint that the levy of court fees could be challenged on 

the ground that it is “perilously near unconstitutional”. And such is the state of arrears, that eight 

years after the Gujarat High Court invalidated levy of court fees, we still await a final 

pronouncement by the Supreme Court in this matter! That aside the democratic governments of 

the states in India have just not bothered to respond to these stirring observations. How else can 

one charactetize the attitude and approach to this question except as distinctly, and pejoratively, 

„colonial‟?  

What is worse, by any standards, is the fact that despite the huge collections by way of court 

fees, the amount thus realized (as in British India) is not put to service of administration of 

justice. Physical and administrative „facilities‟ provided to the subordinate judiciary are, by and 

large, scandalous. The requirements for office space, for adequate maintenance of buildings, for 

furniture and office staff for subordinate judiciary are ignored with undemocratic nonchalance, 

Whenever pressed for reasons, the stock answer of the governments is: „lack of resources‟‟ 

(„„where have all the court fees gone?...‟")  

For example, the report on the administration of justice in Uttar Pradesh for 1969 contains 

revealing exposures. Out of thirty-one proposals for courtroom buildings (and some residential 
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quarters for judges) made in 1969-70 only four were sanctioned, Three such sanctioned 

proposals included electrification of the munsif‟s court at Bansi ia district Basti (Rs 5,900), 

extension of record room at Mirzapur (Rs 30,200), and construction of munsif‟s courtroom at 

Kashipur, Naini Tal (Rs 13,300). Of course, the sanction did not arrive till the end of the year 

and the work had yet to begin on any of these projects (one hopes that by now it has been 

completed!). Original allocations placed at the disposal of the High Courts for the expansion of 

physical facilities are abruptly curtailed in the middle of the period, causing great confusion and 

demoralization all round. The report humbly reiterates the need for providing fan coolers to civil 

courts in Uttar Pradesh as the khas tattis are more expensive to operate, The courts do not have 

enough typewriters and typists: „from time to time the Court has been requesting Government in 

the interest of work to accord permission to the District Judges to take English typewriter 

wherever necessary on-hire, but that request too has been unheeded‟‟. (Three cheers for the 

independence of the judiciary!) it is pointless to multiply examples.  

Of course, our immediate purpose in referring to some details of the Uttar Pradesh report is to 

show that, even assuming that there is some kind of justification for the retention of court fees, 

there cannot be any justification whatsoever for what must be called “misappropriation” of the 

proceeds for purposes other than administration of justice. Surely, the minimum needs of the 

justice institutions should be met; neither equity nor expedition nor even excellence can be 

expected when judicial institutions are denied the bare physical and functional facilities. If this 

state of affairs continues, it is both conceivable and likely that judicial offices at the level of the 

subordinate judiciary may cease to be attractive to young and talented people, who might opt for 

other careers. Perhaps, this is already happening. To this extent, urgent attention needs to be 

given to more financial outlays being provided to coordinate courts, and the court system 

generally, lest the integrity of the legal process suffer.  

The Uttar Pradesh report reveals another, and more insidious, aspect concerning the autonomy of 

the judiciary in its relations with the executive, The administration of subordinate judiciary is the 

responsibility of the High Court, which is at the apex of the state judicial system. If the High 

Court's carefully formulated demands for budgetary appropriation are treated callously by the 

executive, the legitimacy, dignity and prestige of the High Court concerned are likely to be 

adversely affected. More fundamental is the further point: is it not the height of the centralization 
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of power in our country that district judges, who have, substantial discretionary powers for the 

administration of justice, should have to await permission from some faceless bureaucrat even to 

hire typewriters for the expeditious handling of matters before the courts or to provide fan 

coolers instead of khas tattis? Some structural device has to be found to make administration of 

justice by the courts independent of stringent financial and bureaucratic controls, The crisis 

facing the Indian court system in terms of crushing arrears of work may be attributed partly to 

the inadequate infrastructural facilities compounded by the lack of adequate and timely funding 

and above all the lack of autonomy characterizing the present system. 
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One 

The Psychology of Colonialism: 
Sex, Age and Ideology 

in British India 

I 
Imperialism was a sentiment rather than a policy; its foundations were moral rather 
than intellectual. . . 

D. C. Somervell1 

It is becoming increasingly obvious that colonialism—as we have 
come to know it during the last two hundred years— cannot be 
identified with only economic gain and political power. In Manchuria, 
Japan consistently lost money, and for many years colonial Indochina, 
Algeria and Angola, instead of  increasing the political power of  
France and Portugal, sapped it. This did not make Manchuria, 
Indochina, Algeria or Angola less of  a colony. Nor did it disprove that 
economic gain and political power are important motives for creating a 
colonial situation. It only showed that colonialism could be character-
ized by the search for economic and political advantage without 
concomitant real economic or political gains, and sometimes even with 
economic or political losses.2 

This essay argues that the first differentia of  colonialism is a state of  
mind in the colonizers and the colonized, a colonial consciousness 
which includes the sometimes unrealizable wish to make economic 
and political profits from the colonies, but 
 

 

                                                            
1 English Thought in the Nineteenth Century (New York: Longman Green, 1929), p. 186. 
2 I am for the moment ignoring the fact that the colonial societies in our times lost out in the 
game of political and economic power in the First World itself. 
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other elements too. The political economy of  colonization is of  course 
important, but the crudity and inanity of  colonialism are principally 
expressed in the sphere of  psychology and, to the extent the variables 
used to describe the states of  mind under colonialism have themselves 
become politicized since the entry of  modern colonialism on the 
world scene, in the sphere of  political psychology. The following pages 
will explore some of  these psychological contours of  colonialism in 
the rulers and the ruled and try to define colonialism as a shared 
culture which may not always begin with the establishment of  alien 
rule in a society and end with the departure of  the alien rulers from 
the colony. The example I shall use will be that of  India, where a 
colonial political economy began to operate seventy-five years before 
the full-blown ideology of  British imperialism became dominant, and 
where thirty-five years after the formal ending of  the Raj, the ideology 
of  colonialism is still triumphant in many sectors of  life. 
Such disjunctions between politics and culture became possible 

because it is only partly true that a colonial situation produces a 
theory of  imperialism to justify itself. Colonialism is also a 
psychological state rooted in earlier forms of  social consciousness in 
both the colonizers and the colonized. It represents a certain cultural 
continuity and carries a certain cultural baggage. 

First, it includes codes which both the rulers and the ruled can 
share. The main function of  these codes is to alter the original cultural 
priorities on both sides and bring to the centre of  the colonial culture 
subcultures previously recessive or subordinate in the two confronting 
cultures. Concurrently, the codes remove from the centre of  each of  
the cultures subcultures previously salient in them. It is these fresh 
priorities which explain why some of  the most impressive colonial 
systems have been built by societies ideologically committed to open 
political systems, liberalism and intellectual pluralism. That this split 
parallels a basic contradiction within the modern scientific-rational 
world view which, while trying to remain rational within its confines, 
has consistently refused to be rational vis- 

40

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



3                                          The  Intimate Enemy                                             

 

a-vis other traditions of  knowledge after acquiring world dominance, is 
only the other side of  the same explanation.33 It also explains why 
colonialism never seems to end with formal political freedom. As a 
state of  mind, colonialism is an indigenous process released by 
external forces. Its sources lie deep in the minds of  the rulers and the 
ruled. Perhaps that which begins in the minds of  men must also end in 
the minds of  men. – 
Second, the culture of  colonialism presumes a particular style of  

managing dissent. Obviously, a colonial system perpetuates itself  by 
inducing the colonized, through socioeconomic and psychological 
rewards and punishments, to accept new social norms and cognitive 
categories. But these outer incentives and disincentives are invariably 
noticed and challenged; they become the overt indicators of  
oppression and dominance. More dangerous and permanent are the 
inner rewards and punishments, the secondary psychological gains 
and losses from suffering and submission under colonialism. They are 
almost always unconscious and almost always ignored. Particularly 
strong is the inner resistance to recognizing the ultimate violence 
which colonialism does to its victims, namely that it creates a culture 
in which the ruled are constantly tempted to fight their rulers within 
the psychological limits set by the latter. It is not an accident that the 
specific variants of  the concepts with which many anti-colonial 
movements in our times have worked have often been the products of  
the imperial culture itself  and, even in opposition, these movements 
have paid homage to their respective cultural origins. I have in mind 
not only the overt Apollonian codes of  Western liberalism that have 
often motivated the elites of  the colonized societies but also their 
covert Dionysian counterparts in the concepts of  statecraft, everyday 
politics, effective political methods and Utopias which have guided 
revolutionary movements against colonialism. 
                                                            
3 On this other contradiction see Paul Feyerabend, Science in a Free Society (London: 
NLB, 1978). In the context of India and China this point emerges clearly from Claude 
Alvares' Homo Faber: Technology and Culture in India, China and the West, 1500-1971 (New 
Delhi: Allied Publishers, 1979). See also Ashis Nandy, 'Science, Authoritarianism 
and Culture: On the Scope and Limits of Isolation outside the Clinic', M. N. Roy 
Memorial Lecture, 1980, Seminar, May 1981 (261); and Shiv Viswanathan, 'Science 
and the Sense of Other', paper written for the colloquium on New Ideologies for 
Science and Technology, Lokayan Project 1982, Delhi, mimeographed. 
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The rest of  this essay examines, in the context of  these two 
processes and as illustrations, how the colonial ideology in British 
India was built on the cultural meanings of  two fundamental 
categories of  institutional discrimination in Britain, sex and age, and 
how these meanings confronted their traditional Indian counterparts 
and their new incarnations in Gandhi. 

II 

The homology between sexual and political dominance, which 
Western colonialism invariably used—in Asia, Africa and Latin 
America—was not an accidental by-product of  colonial history. It had 
its correlates in other situations of  oppression with which the West 
was involved, the American experience with slavery being the best 
documented of  them. The homology, drawing support from the denial 
of  psychological bisexuality in men in large areas of  Western culture, 
beautifully legitimized Europe's post-medieval models of  dominance, 
exploitation and cruelty as natural and valid. Colonialism, too, was 
congruent with the existing Western sexual stereotypes and the 
philosophy of  life which they represented. It produced a cultural 
consensus in which political and socio-economic dominance 
symbolized the dominance of  men and masculinity over women and 
femininity. During the early years of  British rule in India, roughly be-
tween 1757 and 1830, when the British middle classes were not 
dominant in the ruling culture and the rulers came mainly from a 
feudal background, the homology between sexual and political 
dominance was not central to the colonial culture.44 Most 
                                                            
4 Frantz Fanon was one of the first to point out the psychological dominance of the 
European middle-class culture in the colonies. See his Black Skin, White Masks 
translated by G. L. Markman (New York: Grove, 1967); also Gustav Jahoda, White 
Man (London: Oxford University Press, 1961), pp. 102, 123. Quoted in Renate Zahar, 
Frantz Fanon: Colonialism and Alienation (New York: Monthly Review Press, 1974), P- 45n. 
James Morris (Heaven's Command: An Imperial Progress, London: Faber and Faber, 1973, p. 
38) says, in the context of India: 'By 1835 one detects a certain smugness among the 
islanders, and this superior tone of voice came not as it would later come, from an 
arrogant Right, but from a highly moralistic Left. The middle classes, newly 
enfranchised, were emerging into power: and it was the middle classes who would 
eventually prove, later in Victoria's reign, the most passionate imperialists of all.'  It is 
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rulers and subjects had not yet internalized the idea of  colonial rule as 
a manly or husbandly or lordly prerogative. I am not speaking here of  
the micro-politics of  colonialism but of  its macro-politics. Individual 
racialists and sadists were there aplenty among the British in India. 
But while British rule had already been established, British culture in 
India was still not politically dominant, and race-based evolutionism 
was still inconspicuous in the ruling culture. Most Britons in India 
lived like Indians at home and in the office, wore Indian dress, and 
observed Indian customs and religious practices. A large number of  
them married Indian women, offered puja to Indian gods and 
goddesses, and lived in fear and awe of  the magical powers of  the 
Brahmans. The first two governor-generals, renowned for their 
rapaciousness, were also known for their commitment to things 
Indian. Under them, the traditional Indian life style dominated the 
culture of  British Indian politics. Even the British Indian Army 
occasionally had to pay respect to Indian gods and goddesses and 
there was at least one instance when the army made money from the 
revenues of  a temple. Finally, missionary activity in British India was 
banned, Indian laws dominated the courts and the system of  
education was Indian.5  

In Britain, too, the idea of  empire was suspect till as late as the 
18303. Visitors to colonies like India often found the British authority 
there 'faintly comical'.6 The gentlemen of  the East 

                                                                                                                              
in the context of this correlation between middle class culture and the spirit of 
imperialism that one must make sense of psychologist J. D. Unwin's reported 
proposition: 'only a sexually restrained society . . . would continue to expand' 
(Heaven's Command, p. 30). The political culture of British India was however a 
product of the dialectic between British feudalism and British middle class culture. I 
have avoided the details of this dialectic here. 
5 E.g., Harihar Sheth, Proem Kallkatar Paricay (Calcutta: Orient Book, 1982), new ed; 
Binoy Ghose, Kalkata Culture (Calcutta: Bihar Sahitya Bhavan, 1953); Morris, Heaven's 
Command, pp. 75—6. 
6 Morris, Heaven's Command, pp. 20, 24. Morris sums up as follows: 'All in all the 
British were not thinking in imperial terms. They were rich. They were victorious. 
They were admired. They were not yet short of  markets for their industries. They were 
strategically invulnerable, and they were preoccupied with domestic issues. When the queen 
was crowned,.. . we may be sure she thought little of  her possessions beyond the seas. She 
was the island queen. . , . Even the Welsh, the Scots and the Irish were unfamiliar to her 
then, when the world called her kingdom simply "England".... No, in 1837 England seemed 
to need no empire, and the British people as a whole were not much interested in the 
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India Company had not actually intended to govern India but to make 
money there,7 which of  course they did with predictable ruthlessness. 
But once the two sides in the British-Indian culture of  politics, 
following the flowering of  the middle-class British evangelical spirit, 
began to ascribe cultural meanings to the British domination, 
colonialism proper can be said to have begun.8 Particularly, once the 
British rulers and the exposed sections of  Indians internalized the 
colonial role definitions and began to speak, with reformist fervour, 
the language of  the homology between sexual and political 
stratarchies, the battle for the minds of  men was to a great extent won 
by the Raj. 

Crucial to this cultural co-optation was the process psychoanalysis 
calls identification with the aggressor. In an oppressive situation, the 
process became the flip side of  the theory of  progress, an ontogenetic 
legitimacy for an ego defence often used by a normal child in an 
environment of  childhood dependency to confront inescapable 
dominance by physically more powerful adults enjoying total 
                                                                                                                              
colonies. How can one be expected to show an interest in a country like Canada, demanded 
Lord Melbourne the Prime Minister, where a salmon would not rise to a fly' (pp. 25-6, 30.) 
7 Morris, Heaven's Command, pp. 71-2. 
8 After the Sepoy Mutiny of  1857, however,  the  'universalism' which had powered the early 
British reformers of  Indian society had to give way to a second phase of  'tolerance' of  Indian 
culture due to the fears of  a second mutiny. But this new cultural relativism clearly drew a 
line between Indian culture seen as infantile and immoral and the culture of  the British 
public school products:  austere, courageous, self-controlled, 'adult men'. Lewis D. Wurgaft, 
'Another Look at Prospero and Caliban: Magic and Magical Thinking in British India', 
mimeographed, pp. 5-6. Wurgaft bases his analysis partly on Francis Hutchins,   The Illusion 
of  Permanence, British Imperialism in India (Princeton: Princeton University Press, 1967). This 
shift to tolerance however did not change the basic relationship between the colonized. As in 
Albert Memmi's Africa, the 'good' and the 'bad' colonizers were but two different cogs 
performing equally important functions in the same machine. See Memmi's  The Colonizer and 
the Colonized, translated by Howard Greenfeld (New York: Beacon, 1967); also Wurgaft, 
'Another Look at Prospero and Caliban', pp. 12-13. C. Northcote Parkinson in his East and 
West (New York: Mentor,  1965), p. 216, sums it up neatly: 'It was the knowledgeable, 
efficient, and polite Europeans who did the serious damage." The whole process was part of  
a larger picture, which involyed the rejection of  Europe's pre-modern conceptualization of  
the East and reincorporation of  the East into European consciousness according to the needs 
of  colonialism. See Part Two below. It is interesting that for European philosophers of  the 
eighteenth century, to men like Voltaire for example, China, perhaps, was the most advanced 
culture of  the world. By the nineteenth century the Chinese had become, for the European 
literati, primitives. 
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legitimacy. In the colonial culture, identification with the aggressor 
bound the rulers and the ruled in an unbreakable dyadic relationship. 
The Raj saw Indians as crypto-barbarians who needed to further 
civilize themselves. It saw British rule as an agent of  progress and as a 
mission. Many Indians in turn saw their salvation in becoming more 
like the British, in friendship or in enmity. They may not have fully 
shared the British idea of  the martial races—the hyper-masculine, 
manifestly courageous, superbly loyal Indian castes and subcultures 
mirroring the British middle-class sexual stereotypes—but they did 
resurrect the ideology of  the martial races latent in the traditional 
Indian concept of  statecraft and gave the idea a new centrality. Many 
nineteenth-century Indian movements of  social, religious and political 
reform— and many literary and art movements as well—tried to make 
Ksatrivahood the 'true' interface between the rulers and ruled as a new, 
nearly exclusive indicator of  authentic Indianness. The origins and 
functions of  this new stress on Ksatriyahood is best evidenced by the 
fact that, contrary to the beliefs of  those carrying the psychological 
baggage of  colonialism, the search for martial Indianness underwrote 
one of  the most powerful collaborationist strands within the Indian 
society, represented by a majority of  the feudal princelings in India 
and some of  the most impotent forms of  protest against colonialism 
(such as the immensely courageous but ineffective terrorism of  Bengal, 
Maharashtra and Panjab led by semi-Westernized, middle-class, urban 
youth). 

The change in consciousness that took place can be briefly stated in 
terms of  three concepts which became central to. colonial India: 
purusatva (the essence of  masculinity), narltva 
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(the essence of  femininity) and klibatva (the essence of  hermaph-
roditism). The polarity defined by the antonymous purusatva and narltva 
was gradually supplanted, in the colonial culture of  politics, by the 
antonyms of  purusatva and klibatva; femininity-in-masculinity was now 
perceived as the final negation of  a man's political identity, a pathology 
more dangerous than femininity itself. Like some other cultures, 
including some strands of  pre-modern Christianity, India too had its 
myths about good and bad androgynes and its ideas about valuable and 
despicable androgyny. Now there was an attempt to lump together all 
forms of  androgyny and counterpoise them against undifferen-tiated 
masculinity. Rabindranath Tagore's (1861-1941) novel Car Adhyay 
brilliantly captures the pain which was involved in this change. The 
inner conflicts of  the hero of  the novel are modelled on the moral and 
political dilemmas of  an actual revolutionary nationalist, who also 
happened to be a Catholic theologian and a Vedantist, Brahmabandhav 
Upadhyay (1861-1907). Tagore's moving preface to the first edition of  
the novel, removed from subsequent editions because it affronted many 
Indians, sensed the personal tragedy of  a revolutionary friend who, to 
fight the suffering of  his people, had to move away from his own ideas 
of  svabhava and svadharma. It is remarkable that twenty-seven years 
before Car Adhyay, Tagore had dealt with the same process of  cultural 
change in his novel Gora, probably modelled on the same real-life figure 
and with a compatible political message.9 

Many pre-Gandhian protest movements were co-opted by this 
cultural change. They sought to redeem the Indians' masculinity by 
                                                            
9 Rabindranath Tagore, 'Car Adhyay', Raamdvali (Calcutta: West Bengal Government, 
1961), pp. 875-923; 'Gora', Racanavali, pp. 1-350. On Brahmabandhav Upadhyay see the 
brief  article by Smaran Acharya, 'Upadhyay Brahmabandhav: Rabindra-Upanyaser 
Vitarkita Nayak', Desk, 49(20), 20 March 1982, pp. 27-32. On Tagore's response to the 
criticisms of  his position on extremist politics in Car Adhyay, see his 'Kaifyat' (1935), 
reproduced in Shuddhasatva Bosu, Rabindraniither Car Adhyay (Calcutta: Bharati 
Prakasani, 1979), pp. 7-10. Bosu also provides an interesting, politically relevant, analysis 
of  the novel. I am grateful to Ram Chandra Gandhi for pointing out to me that even 
Vivek-ananda, whose masculine Hinduism was a clear denial of  the androgyny of  his 
guru Ramakrishna Paramahamsa, himself  became painfully aware of  the cultural 
changes his Hinduism represented towards the end of  his brief  life. On Indian traditions 
of  androgyny and myths about androgynes, see Wendy D. O'Flaherty, Sexual Metaphors 
and Animal Symbols in Indian Mythology (Delhi: Motilal Banarsidass, 1980) and Women, 
Androgynes and Other Mythical Beasts (Chicago: University of  Chicago, 1980). 
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defeating the British, often fighting against hopeless odds, to free the 
former once and for all from the historical memory of  their own 
humiliating defeat in violent power-play and 'tough polities'. This gave 
a second-order legitimacy to what in the dominant culture of  the 
colony had already become the final differentiae of  manliness: 
aggression, achievement, control, competition and power.10 (I am 
ignoring for the moment the structural changes which gradually came 
to parallel this consciousness. Kenneth Ballhatchet has recently 
described the distant intimacy between British soldiers and 
administrators, on the one hand, and Indian women, on the other, 
which was officially promoted and in fact systematically 
institutionalized.11 I am also ignoring the parallel process, reflected in 
the latent recognition by a number of  writers,12 that the white women 
in India were generally more exclusive and racist because they 
unconsciously saw themselves as the sexual competitors of  Indian 
men, with whom their men had established an unconscious homo-
eroticized bonding. It was this bonding which the 'passive resisters' 
and 'non-cooperators' exploited, not merely the liberal political 

                                                            
10 This in spite of  the fact that many of  these characteristics were traditionally associated 
with femininity in India.  See on this subject my 'Woman Versus Womanliness in  India:  An 
Essay in Political and Social Psychology', Psychoanalytic Review, 1978, 63(2), pp. 301—15. 
Also in At the Edge of  Psychology: Essays in Politics and Culture (New Delhi: Oxford University 
Press, 1980), pp. 32-46. Thus, we find the well-meaning M. C. Mallik saying in his Orient and 
Occident: A Comparative Study (London, 1913), p. 183, quoted in Parkinson, East and West, p. 
210: 'Europeans even of  a friendly type lament the want of  manliness in Indian nature and 
conduct. It would be strange if  after so many centuries of  coercion by religious, spiritual and 
political teachers, and of  demoralizing social conditions, any manliness should survive, 
especially as when any sign of  it is displayed by individuals, it is discouraged by parents, 
teachers, spiritual guides and political rulers as impertinence and disloyalty . . .' It is a minor 
tragedy of  contemporary India that one of  its finest products, Satyajit Ray, expresses the 
same consciousness in a more sophisticated way in his movie Shatranj Ke Khilari. Ray's 
ambivalence towards the dancing, singing poet-king who loses out to British statecraft based 
on realpolitik represents a sophisticated version of  Mallik's awareness. See on this my review 
of  the movie in 'Beyond Oriental Despotism: Politics and Femininity in Satyajit Ray', Sunday, 
Annual No., 1981, pp. 56-8. 
11 Kenneth Ballhatchet, Race, Sex and Class Under the Raj (London: Weidenfeld and 
Nicholson, 1980). I have spelt out the relationship between Ballhatchet's work ad the 
argument of  this essay in my review of  it in the Journal of  Commonwealth and omparative 
Politics, 1982, 20(2), pp. 29-30. 
12 This latent recognition comes close to being manifest in E. M. Forster, who was himself  a 
homosexual. See his A Passage to India (London: Arnold, 1967). 
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institutions. They were helped in this by the split that had emerged in 
the Victorian culture between two ideals of  masculinity. To draw upon 
Ballhatchet and others, the lower classes were expected to act put their 
manliness by demonstrating their sexual prowess; the upper classes 
were expected to affirm their masculinity through sexual distance, 
abstinence and self-control. The former was compatible with the style 
of  rulership of  Spanish, Portuguese and, to a lesser extent, French 
colonialism in Latin America and Africa; the latter was compatible 
with, of  all things, one strand in the traditional Indian concept of  
manliness. The Brahman in his cerebral, self-denying asceticism was 
the traditional masculine counterpoint to the more violent, Virile', 
active Ksatriya, the latter representing—however odd this may seem to 
the modern consciousness—the feminine principle in the cosmos. This 
is how traditional India imposed limits on Ksatriyahood as a way of  
life. To avoid confusion, I am avoiding here the languages in which 
hyper-masculinity includes withdrawal from sexuality or positive 
androgyny.) 

In such a culture, colonialism was not seen as an absolute evil. For 
the subjects, it was a product of  one's own emasculation and defeat in 
legitimate power politics. For the rulers, colonial exploitation was an 
incidental and regrettable by-product of  a philosophy of  life that was 
in harmony with superior forms of  political and economic 
organization. This was the consensus the rulers of  India sought, 
consciously or unconsciously. They could not successfully rule a 
continent-sized polity while believing themselves to be moral cripples. 
They had to build bulwarks against a possible sense of  guilt produced 
by a disjunction between their actions and what were till then, in 
terms of  important norms of  their own culture, 'true' values. On the 
other hand, their subjects could not collaborate on a long-term basis 
unless they had some acceptance of  the ideology 
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of  the system, either as players or as counterplayers. This is the only 
way they could preserve a minimum of  self-esteem in a situation of  
unavoidable injustice. 

When such a cultural consensus grows, the main threat to the 
colonizers is bound to become the latent fear that the colonized will 
reject the consensus and, instead of  trying to redeem their 
'masculinity' by becoming the counterplayers of  the rulers according 
to the established rules, will discover an alternative frame of  reference 
within which the oppressed do not seem weak, degraded and distorted 
men trying to break the monopoly of  the rulers on a fixed quantity of  
machismo. If  this happens, the colonizers begin to live with the fear 
that the subjects might begin to see their rulers as morally and 
culturally inferior, and feed this information back to the rulers.13Colo-
nialism minus a civilizational mission is no colonialism at all. It 
handicaps the colonizer much more than it handicaps the colonized. 

III 

I now come to the subsidiary homology between childhood and the 
state of  being colonized which a modern colonial system 

almost invariably uses.14 Colonizers, as we have known them in the 
                                                            
13 I have briefly dealt with this in my 'Oppression and Human Liberation: Towards a Third 
World Utopia', in The Politics of Awareness: Traditions, Tyranny and Utopias (forthcoming); see 
an earlier version in Alternatives, 1978-9,4(2), pp. 165-80.' On this theme, see the sensitive 
writing of Memmi, The Colonizer and the Colonized. One of the best examples of the absence or 
erosion of civilizational mission in the colonizers is the Manchu conquest of China. The 
small group of conquerors became" integrated in Chinese society over one or two 
generations and what was colonialism quickly became a variant of internal oppression. The 
more recent Japanese conquest of parts of China, too, failed to produce a theory of 
civilizational mission, though there were some efforts to do so. It is interesting that one of the 
main themes in these efforts was the stress on Japan's greater modernization and on her 
'responsibility' to modernize other Asian societies. The modern West's contribution to 
Japanese society has been more wide-ranging than many believe! The British conquest of 
India during its first phase showed all the signs of being similarly integrated into Indian 
society. What probably stopped the integration was mainly the digging of the Suez Canal, 
which allowed the British to have stronger links with their cultural base than they previously 
had, and the entry into the Indian scene of British women, which, combined with the Indian 
caste system and the cultural self-confidence of large parts of Indian society, ensured 
endogamy. 
14 My over-all theoretical understanding of  this homology is in 'Reconstructing Childhood: 
A Critique of  the Ideology of  Adulthood', in The Politics of  Awareness: Traditions, Tyranny and 
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last two centuries, came from complex societies with heterogeneous 
cultural and ethical traditions. As already noted, it is by underplaying 
some aspects of  their culture and overplaying others that they built the 
legitimacy for colonialism.15 For instance, it is impossible to build a 
hard, this-worldly sense of  mission on the tradition to which St 
Francis of  Assisi belonged: one perforce has to go back to St 
Augustine and Ignatius Loyola to do so. It is not possible to find 
legitimacy for the colonial theory of  progress in the tradition of  
Johannes Eckhart, John Ruskin and Leo Tolstoy, based as it is on the 
rejection of  the ideas of  an omnipotent high technology, of  hyper-
competitive, achievement-oriented, over-organized private enterprise, 
and of  aggressively proselytizing religious creeds operating on the 
basis of  what Erik Erikson calls pseudo-species. One must find that 
legitimacy in utilitarians such as Jeremy Bentham and James Mill, in 
the socialist thinkers conceptualizing colonialism as a necessary step 
to progress and as a remedy for feudalism, and in those generally 
trying to fit the colonial experience within the mould of  a doctrine of  
progress. (Childhood innocence serving as the prototype of  primitive 
communism was one of  Marx's main contributions to the theory of  
progress, which he conceptualized as a movement from prehistory to 
history and from infantile or low-level communism to adult 
communism. India to him always remained a country of  'small semi-
barbarian, semi-civilized communities', which 'restricted the human 
mind within the smallest possible compass, making it the unresisting 
tool of  superstition' and where the peasants lived their 'undignified, 
stagnant and vegetative life'. 'These little communities', Marx argued, '. 

                                                                                                                              
Utopias (forthcoming). A briefer version in Resurgence, May 1982, and in The Times of  India, 2, 
3 and 4 February 1982. In the context of  India, see a discussion of  such a relationship in 
Bruce Mazlish, James and John Mill: Father and Son in the Nineteenth Century (New York: Basic 
Books, 1975), particularly Chapter 6, pp. 116-45. For a brief  introduction to the over-all 
picture of  the assimilation of  new worlds by the West (which set the context for the 
homology among childhood, primitivism and colonial subjugation to emerge) see Michael T. 
Ryan, 'Assimilating New Worlds in the Sixteenth and Seventeenth Centuries', Comparative 
Studies in Society and History, 1981, 23(4), pp. 519-38. Ryan mentions 'the tendency to 
compare—if  not confuse—ancients with exotics', as also its relationship with the existing 
body of  demonological theory in Europe. 
15 Memmi, in The Colonizer and the Colonized, has graphically described the process through 
which the new entrant is broken into the ruling culture of  the colonizer. 
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. . brought about a brutalising worship of  nature exhibiting its 
degradation in the fact that man, the sovereign of  nature, fell down on 
his knees in the adoration of  Kanuman [sic], monkey, and Sabbala, the 
cow.' It followed, according to Marx, that 'whatever may have been the 
crime of  England she was the unconscious tool of  history'.16 Such a 
view was bound to contribute handsomely—even if  inadvertently—to 
the racist world view and ethnocentrism that underlay colonialism.17 
A similar, though less influential, cultural role was played by some of  
Freud's early disciples who went out to 'primitive' societies to pursue 
the homology between primitivism and infantility.18 They, too, were 
working out the cultural and psychological implications of  the 
biological principle 'ontogeny recapitulates phylogeny', and that of  the 
ideology of  'normal', fully socialized, male adulthood. Only, unlike 
the utilitarians and the Marxists, they did not clearly identify 
primitivism and infantility with disvalues like structural simplicity and 
'static history'.19) 

There was blood-curdling shadow-boxing among the competing 
Western schools of  social philosophy,  including the various versions 
of  Western Christianity. But there can be no doubt about which sub-
tradition in Europe was the stronger. There was an almost complete 
consensus among the sensitive European intellectuals that colonialism 
was an evil, albeit a necessary one. It was the age of  optimism in 
Europe. Not only the arch-conservatives and the apologists of  
colonialism were convinced that one day their cultural mission would 

                                                            
16 Karl Marx, 'The British Rule in India' (1853), in Karl Marx and F. Engels, Articles 
on Britain (Moscow: Progress Publishers, 1971), pp. 166-72; see especially pp. 171-2. 
17 These imageries provided the psychological basis of the theory of the Asiatic mode of 
production. I am grateful to Giri Deshingkar for pointing out to me that the 
Communist Party of China tried to escape this Marxian double-bind by passing an 
official resolution in 1927 that China was not an Asiatic society. Such are the pulls of 
scientific social sciences. 
18 That another view of primitivism is possible, more or less within the same 
framework, is shown by the political use of Freud's concept of the polymorphous 
perverse infant in a contemporary Marxist, Herbert Marcuse, in Eros and Civilization 
(London: Sphere, 1969). Before him Wilhelm Reich in psychoanalysis, D. H. 
Lawrence in literature and Salvador Dali in art had explored the creative possibilities 
of primitivism within a meta-Freudian framework. 
19 See on this theme O. Mannoni, 'Psychoanalysis and the Decolonization of 
Mankind', in J. Miller (ed.), Freud (London: Weidenfeld and Nicholson,1972), pp. 86-
95. 

                                   The Psychology of Colonialism                                      14 

 

be complete and the barbarians would become civilized; even the 
radical critics of  Western society were convinced that colonialism was 
a necessary stage of  maturation for some societies. They differed from 
the imperialists, only in that they did not expect the colonized to love, 
or be grateful to   the colonizers for introducing their subjects to the 
modern world.20 Thus, in the eyes of  the European civilization the 
colonizers were not a group of  self-seeking, rapacious, ethnocentric 
vandals and self-chosen carriers of  a cultural pathology, but ill-
intentioned, flawed instruments of  history, who unconsciously worked 
for the upliftment of  the underprivileged of  the world. 

The growth of  this ideology paralleled a major cultural re-
construction that took place in the West during the first phase of  
colonialism, the phase in which colonialism was becoming 
consolidated as an important cultural process and a way of  life for the 
Spanish and the Portuguese. Philippe Aries argues that the modern 
concept of  childhood is a product of  seventeenth-century Europe.21 
Before then the child was seen as a smaller version of  the adult; now 
the child became—this Aries does not fully recognize—an inferior 
version of  the adult and had to be educated through the newly-
expanded period of  childhood. 

                                                            
20 On the sense of betrayal which British colonialists had because of the 'ungratefulness' of 
Indians, seen as a cultural feature, see Wurgaft, 'Another Look at Prospero and Caliban'. 
Wurgaft obviously borrows from O. Mannoni, Prospero and Caliban: The Psychology of 
Colonization, trans. Pamela Powes (New York: Frederick A. Praeger, 1964), and edition. 
21 Philippe Aries, Centuries of Childhood: A Social History of Family Life, trans. Robert Baldick (New 
York: Knopf, 1962). For a different point of view, see Lloyd deMause 'The Evolution of 
Childhood', in deMause (ed.), The History of Childhood (New York: The Psychohistory Press, 
1974), pp. 1-73. 
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(A parallel and contemporary development in Europe was the 
emergence of  the modern concept of  womanhood, underwritten by 
the changing concept of  Christian godhead which, under the influence 
of  Protestantism, became more masculine.22) 

The new concept of  childhood_bore a direct relationship to the 
doctrine of  progress now regnant in the West. Childhood now no 
longer seemed only a happy, blissful prototype of  beatific angels, as it 
had in the peasant cultures of  Europe only a century earlier. It 
increasingly looked like a blank slate on which adults must write their 
moral codes—an inferior version of  maturity, less productive and 
ethical, and badly contaminated by the playful, irresponsible and 
spontaneous aspects of  human nature. Concurrently, probably 
propelled by what many Weberians have identified as the prime mover 
behind the modernization of  West Europe, the Protestant Ethic, it 
became the responsibility of  the adult to 'save' the child from a state of  
unrepentant, reprobate sinfulness through proper socialization, and 
help the child grow towards a Calvinist ideal of  adulthood and 
maturity. Exploitation of  children in the name of  putting them to 
productive work, which took place in the early days of  the Industrial 
Revolution in Britain, was a natural corollary of  such a concept of  
childhood.23 

Colonialism dutifully picked up these ideas of  growth and 
development and drew a new parallel between primitivism and 
childhood. Thus, the theory of  social progress was telescoped not 
merely into the individual's life cycle in Europe but also into the area 
of  cultural differences in the colonies.24 What was childlikeness of  
the child and childishness of  immature adults now also became the 
lovable and unlovable savagery of  primitives and the primitivism of 
subject societies. This version of the theory of progress is 
summarized below. 
                                                            
22 Nandy, 'Woman Versus Womanliness'. 
23 See Nandy, 'Reconstructing Childhood'. 
24 V. G. Kiernan says in the context of Africa in his The Lords of Human Kind: European 
Attitudes to the Outside World in the Imperial Age (Harmondsworth: Penguin, 1972), p. 243: 'The 
notion of the African as a minor, endorsed at times even by a Livingstone, took very strong 
hold. Spaniards and Boers had questioned whether natives had souls: modern Europeans 
cared less about that but doubted whether they had minds, or minds capable of adult growth. 
A theory came to be fashionable that mental growth in the African ceased early, that 
childhood was never left behind.' 

                                   The Psychology of Colonialism                                      16 

 

The childlike   Reforming the  
_ Indian: innocent, childlike through
ignorant but will- Westernization,
ing to learn,  modernization or
masculine, loyal  Christianization
and, thus, 'cor-  
rigible'    

The childish  — Repressing the  
Indian: ignorant  childish by con-
but unwilling to  trolling rebellion,
learn, ungrateful, ensuring internal
sinful, savage,  peace and provid-
unpredictably  ing tough adminis-
violent, disloyal  tration and rule
and, thus, 'incor-  of  law
rigible'    

One element in the legitimization of  colonialism through 
reconstruing the human life cycle has not been touched upon. Not that 
it was unimportant in the colonial culture; but it was, I suspect, 
specific to India and China and, to that extent, less generally 
applicable to modern colonialism. I shall briefly say something about 
it now. 

Modern Europe had delegitimized not merely femininity and 
childhood but also old age.25 Judaeo-Christianity always had an 
element which saw aging as a natural unfolding and result of  man's 
essential sinfulness. The decomposition of  the human body was seen 
as only an indicator of  the evil in the one degenerating: according to 
the old South European saying, till youth a person looked the way god 
made him; after that he looked the way he really was. With increasing 
stress on the reprobate nature of  man, it was this postulate which 
came to the fore in Europe's new ideology of  male adulthood, com-
pleting the picture of  a world where only the adult male reflected a 
reasonable approximation of  a perfect human being. 

                                                            
25 See a brief  statement of  the problem in its interrelatedness with colonial encounters in my 
'The Politics of  Life Cycle', Mazingira (forthcoming). 

Partnership in the 
liberal utilitarian or 
radical Utopia within 
one fully 
homogenized cul-
tural, political and 
economic world 
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The elderly (representing wisdom and the negation of  'pure' intellect) 
were now increasingly seen as socially irrelevant be--cause of  their low 
physical power and because their social productivity and cultural role 
could not be easily quantified. I need hardly add that, given the nature 
of  available technology, the ideological changes neatly fitted the 
emerging principles of  'productive' work and 'performance' as they 
were monetized and enshrined in new political and social institutions. 

This part of  the ideology of  male-adulthood too was ex- , ported to 
the colonies in a few chosen cases. Kiernan does refer to the 
ideological problem of  British colonialism in India which could not 
easily grapple with the fact that India had a civilization, howsoever 
strange by European standards. Newly-discovered Africa, with its 
strong emphasis on the folk, the oral and the rural could be more 
easily written off  as savage. It was more difficult to do so for India and 
China which the European Orientalists and even the first generation 
rulers had studied and, sometimes, venerated. And, everything said, 
there were the traditions of  four thousand years of  civic living, a well-
developed literati tradition (in spite of  all its stress on oral cultures), 
and alternative traditions of  philosophy, art and science which often 
attracted the best minds of  Europe. The fact that India's past was 
living (unlike, say, pre-Islamic Egypt) complicated the situation. Some 
explanation had to be given for her political and cultural 'degradation'. 

The colonial ideology handled the problem in two mutually 
inconsistent ways. Firstly, it postulated a clear disjunction between 
India's past and its present. The civilized India was in the bygone past; 
now it was dead and 'museumized'. The present India, the argument 
went, was only nominally related to its history; it was India only to the 
extent it was a senile, decrepit version of  her once-youthful, creative 
self. As a popular myth would have it, Max Muller, for all his 
pioneering work in Indology and love for India, forbade his students 
to visit India; to him, the India that was living was not the true India 
and the India that was true had to be but dead. 
Secondly and paradoxically, the colonial culture postulated that 

India's later degradation was not due to colonial rule —which, if  
anything, had improved Indian culture by fighting against its 
irrational, oppressive, retrogressive elements —but due to aspects of  
the traditional Indian culture which in spite of  some good points 
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carried the seeds of  India's later cultural downfall. Like a sinful man 
Indian culture was living through a particularly debilitating senility. 
(The very fact that Hinduism did not have in its concept of  papa the 
strong inner-directed connotations of  the Christian, post-reformation 
concept of  sin was itself  seen as one of  the main proofs of  India's fatal 
cultural flaw. Even a man like Albert Schweitzer did not remain 
uncontaminated by this ideology; he made it a central plank of  his 
interpretation of  Hinduism.26) Thus, in this argument, there was a 
postulate of  continuity but it applied more to sinfulness than to 
virtues; for an explanation of  India's virtues one had to fall back upon 
her contacts with the modern world. 

IV 

What were the main dimensions of  the efforts to reorder Indian 
culture in response to and as a part of  these colonial categories? The 
answer is best given in terms of  a few of  the nineteenth-century figures 
who revalued the traditional Hindu orientations to the male and the 
female, and coped with the modern concepts of  mature, adult 
normality as opposed to abnormal, immature, infantile primitivism. 27 

Probably the person who most dramatically sought to redefine 
popular mythology to fit the changing values under colonialism was 
Michael Madhusudan Dutt (1824-73) whose Bengali epic 
Meghnddvadh Kavya was hailed, in his lifetime, as one of  the greatest 
literary efforts of  all time in Bengali.28 

                                                            
26 Albert Schweitzer, Hindu Thought and Its Development (New York: Beacon, 1959) 
27 The examples I shall use will be mainly from Bengal, not merely because the Bengali 
culture best illustrated—and dramatized—the colonial predicament in India's political, 
cultural and creative life, but also because it was in Bengal that the Western intrusion was the 
deepest and the colonial presence the longest. 
28 ‘Meghnadvadh Kavya,’ 1861, Kshetra Gupta (ed.), Madhusadan Racanavali, vols 1 
and 2 (Calcutta: Sahitya Samsad, 1965) pp. 35-117. 
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Madhusudan, flamboyantly Westernized in life style and ideology—
he had even embraced the Church of  England's version of  Christianity 
and declared that he cared only 'a pin's head for Hinduism'—first 
wanted to make his mark in English literature. But he returned to his 
mother tongue within a decade to write brilliant interpretations of  
some of  the Puranic epics. Meghnddvadh was the greatest of  them all. 

As is well known, Meghnddvadh retells the Ramayana, turning the 
traditionally sacred figures of  Rama and Laksmana into weak-kneed, 
passive-aggressive, feminine villains and the demons Ravana and his 
son Meghnad into majestic, masculine, modern heroes. It interprets 
the encounter between Rama and Ravana as a political battle, with 
morality on the side of  the demons. The epic ends with the venal gods 
defeating and killing the courageous, proud, achievement-oriented, 
competitive, efficient, technologically superior, 'sporting' demons sym-
bolized by Meghnad. 

Meghnadvadh was not the first reinterpretation of  the Ramayana. In 
south India, an alternative tradition of  Ramayana, which antedated 
Madhusudan, had off  and on been a source of  social conflict and 
controversy. In Jainism, too, a version of  the Ramayana had been 
sometimes a source of  intercommunal conflicts.29 In any case, Rama, 
however godlike, was traditionally not the final repository of  all good. 
Unlike the Semitic gods, he was more human and more overtly a mix 
of  the good and the bad, the courageous and the cowardly, the male 
and the female. Ravana, too, had never been traditionally all bad. He 
was seen as having a record of  genuine spiritual achievements. 

Madhusudan Dutt therefore was in the living tradition of  dissent in 
India. (This dissent did not become a political absurdity because he 
lived towards the end of  the period during which the British, though 
politically the most powerful, were still only one of  many forces in 
India and the Western culture 

 

                                                            
29 At least one literary critic, it seems, has traced the source of Madhusudan's 
reinterpretation of Ramayana to his probable exposure to the Jain Ramayana while he was 
in Madras. Asit Bandopadhyay, Adhunik Bangtd Sahilyer Samksipla Itivftta, 1965, cited in 
Bishwanath Bandopadhyay, 'Pramilar Utsa', Desh, 49(18), 6 March 1982. 

                                   The Psychology of Colonialism                                      20 

 

was a manageable vector within India; Westernism enjoyed the 
support of  only small minorities of  both the rulers and the ruled.) 
Simultaneously, Madhusudan's criterion for reversing the roles of  
Rama and Ravana, as expressed in their characters, was a direct 
response to the colonial situation. He admired Ravana for his 
masculine vigour, accomplished warriorhood, and his sense of  
realpolitik and history; he accepted Ravana's 'adult' and 'normal' 
commitments to secular, possessive this-worldliness and his 
consumer's lust for life. On the other hand, he despised 'Rama and his 
rabble'—the expression was his— because they were effeminate, 
ineffective pseudo-ascetics, who were austere not by choice but 
because they were weak. 

There was an obvious political meaning in the contradiction 
Madhusudan posed in a culture which rejected most forms of  
competitive individual achievement, frequently underplayed sex-role 
differences, gave low status to high technology, granted equal status to 
myth and history, and rejected hedonism, including possessive 
individualism and consumerism. This is not to say that the values 
Ravana articulated were alien to the Indian traditions: in fact, they 
were sometimes associated with mythical figures who evoked 
admiration and respect. But on the whole they had been contained or 
marginalized as so many culturally-defined esoterica. Ravana himself, 
after all, was seen as someone who knew the Vedas well and had won 
his powers from sacred sources through years of  tapas. His good 
qualities, however, were recognized within the constraints of  his 
rdksasa self. Madhusudan now freed Ravana from these traditional 
constraints to give him a new stature as a scientific, learned, modern 
Ksatriya king, fighting the non-secular politics and anti-technologism 
of  a banished pastoral prince. 

Meghnadvadh was a tragedy. Madhusudan's heroes were, to a point, 
oddities in a culture which apparently had no tradition of  tragedy. 
However, to get the full meaning of  this deviation, one must recognize 
that in the Puranic tradition there was a distinctive concept of  the 
tragic in life and letters. Tragedy in the Puranas did not centre around 
a grand final defeat or death of  the hero, or around the final victory of  
the ungodly. Tragedy 
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lay in the majestic sweep of  time and in the unavoidable decline or 
decay that informed the mightiest and the humblest, the epochal and 
the trivial, and the 'permanent' and the transient. In the Mahabharata, 
the self-chosen and yet fated mahaprasthana or the great departure of  
the Pandavas after their climactic victory in the battle at Kuruksetra 
and the death of  god Krsna —lonely, aged, nostalgic, and partly 
forgotten—are good examples of  what I am trying to convey. 

Meghnadvadh represented a different concept of  tragedy. Not only 
were the good and the evil clearly separated in the epic, according to 
well-defined ethical criteria, but evil finally triumphed. Traditionally 
the rdksasas represented a demonic version of  masculinity which was 
unfettered by dominant norms and traditions. Now aspects of  this 
demonic masculinity were endorsed, for the Indians, by the new 
culture of  colonialism and the variation on the myth of  the 
Promethean man it popularized. By making Meghnadvadh a tragedy, 
by inducing his readers to identify with his heroes, Madhusudan 
legitimized the personality type portrayed by his heroes and 
underwrote the emerging ideology of  modernity as well as compatible 
concepts of  masculinity and adulthood in his community's world 
view. What was recessive and in fetters in traditional Indian 
masculinity was now made salient with the help of  existing1 cultural 
imagery and myths. 

This is how Madhusudan updated the early cultural criticisms of  
Rammohun Roy (i772-1833).30 Rammohun had introduced into the 
culture of  India's expanding urban middle classes—for the sake of  
those alienated from the older life style and values by the colonial 
intrusion into eastern India—the ideas of  organized religion, a sacred 
text, monotheism and, above all, a patriarchal godhead. 
Simultaneously he had 'misread' the nondualism of  Sankaracarya to 
suggest a hew definition of  masculinity, based on the demystification 
of  womanhood 

                                                            
30 See Nandy, 'Sati: A Nineteenth Century Tale of Women, Violence and Protest', in At the 
Edge of Psychology, pp. 1-31, for a discussion of the psychological dimensions of Rammohun 
Roy's response to colonialism. The paper also discusses the personal and cultural 
ambivalence which powered Rammohun Roy's philosophy of social change. 
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and on the shifting of  the locus of  magicality from everyday 
femininity to a transcendent male principle. He had sought to liberate 
woman from the responsibility she bore in the shared consciousness—
or unconsciousness—for failures of  nurture in nature, politics and 
social life. Madhusudan, on the other hand, innocent of  the questions 
Rammohun had raised in his philosophy of  reform, tried to contain 
within the Indian world view Western concepts of  the male and the 
female, and the adult and the infantile, and thus to make the Western 
presence in India seem natural in a context where the West had 
seemingly come to represent, for many Indians, the more valued 
aspects of  Indian culture. The previously rejected hyper-masculine 
raksasa qualities of  Havana became now the heroic qualities of  a 
demon-king representing true, adult masculinity; and the many-
faceted, open personality of  Rama, on whom successive generations 
of  Indians had projected their complex concepts of  goodness, became 
a non-masculine, immature, effete godhead, representing a lower—
perhaps even false—concept of  goodness. This is not the place to 
discuss the Oedipal passions which pushed Madhusudan towards a 
new definition of  masculinity and normality. The point to remember 
is that his efforts, on behalf  of  his culture, to 'tame' the Western 
concepts of  manhood and womanhood were made when the full 
power and glory of  British imperialism were not yet apparent. As a 
result, there was little defensiveness in him. His aggressive criticism of  
Indian traditions was in the style of  the major reform movements of  
India: it was not merely an attempt to explain Indian culture in Indian 
terms, or even in Western terms, but was an attempt to explain the 
West in Indian terms and to incorporate it in the Indian culture as an 
unavoidable experience. 

I now turn to the second stream of  cultural criticism in response to 
colonialism, once again grounded in reinterpreted sacred texts but in 
reality dependent on core values borrowed from the colonial world 
view and then legitimized according to existing concepts of  
sacredness. Probably the most creative representative of  this stream 
was Bankimchandra Chatterjee 

50

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



23                                          The  Intimate Enemy                                             

 

(1838-94) whose novels and essays were an attempt to marginalize the 
earlier model of  critical Hinduism and suggest a new framework of  
political culture which projected into the Hindu past, into a lost 
golden age of  Hinduism, the qualities of  Christianity which seemingly 
gave Christians their strength. 

Anandamath, a novel which became the Bible of  the first generation 
of  Indian nationalists, particularly the Bengali terrorists, was a direct 
attempt to work out the implications of  such a concept of  religion.31 
The order of  the sannyasis in the novel was obviously the Hindu 
counterpart of  the priesthood in some versions of  Western 
Christianity. In fact, their Western-ness gave them their sense of  
history, their stress on an organized religion, and above all, their 
acceptance of  the Raj as a transient but historically inevitable and 
legitimate phenomenon in Hindu terms. 

But it was Bankimchandra's elegant essay on Krsna which provided 
the missing link—a reinterpreted traditional godhead —to the new 
model of  Hinduism.32 What Madhusudan sought to do in the context 
of  the Ramayana, Bankimchandra sought to do in the context of  the 
Mahabharata and the five Puranas dealing with Krsna. He tried to 
build a historical and a historically conscious Krsna—self-consistent, 
self-conscious and moral according to modern norms. He scanned all 
the ancient texts of  Krsna, not only to locate Krsna in history, but to 
argue away all references to Krsna's character traits unacceptable to 
the new norms relating to sexuality, politics and social relationships. 
His Krsna was not the soft, childlike, self-contradictory, sometimes 
immoral being—a god who could blend with the everyday life of  his 
humble devotees and who was only occasionally a successful, activist, 
productive and chastising god operating in the company of  the great. 
Bankimchandra did not adore Krsna as a child-god or as a playful—
sometimes sexually playful—adolescent who was simultaneously an 
androgynous, 

                                                            
31 Bankimchandra Chatterji, Racanavali, with an introduction by Jogesh Bagal 
(Calcutta: Sahitya Samsad, 1958), vol. i, pp. 715—88. 
32 Bankimchandra Chatterji, 'Krsnacaritra', 1886, in Racanavali, vol. 2, pp. 407-583. 
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philosophically sensitive, practical idealist. His Krsna was a 
respectable, righteous, didactic, 'hard' god, protecting the glories of  
Hinduism as a proper religion and preserving it as an internally 
consistent moral and cultural system. Bankim-chandra rejected as 
latter-day interpolations—and hence un-authentic—every trait of  
Krsna that did not meet the first requirement for a Christian and 
Islamic god, namely all-perfection.33 His goal was to make Krsna a 
normal, non-pagan male god who would not humiliate his devotees in 
front of  the progressive Westerners. 

It was this consciousness which Swami Dayanand Saraswati (1824-
83) and Swami Vivekananda (1863-1902) shared and developed 
further. The two Swamis entered the scene when the colonial culture 
had made deeper inroads into Indian society. It was no longer possible 
to give priority to cultural reform over mass politics without ignoring 
the fact that a psychological invasion from the West had begun with 
the widespread internalization of  Western values by many Indians, 
and an over-emphasis on the reform of  the Indian personality ' could 
only open up new, invidious modes of  Westernization. 

Yet, this is exactly what the two redoubtable Swamis did. They 
borrowed their fundamental values from the Western world view and, 
in spite of  their image as orthodox revivalists, were ruthlessly critical 
of  the Hindus. They also took the position that the Hindus had been 
great—which meant, in their terms, virile and adult—in ancient times 
and had fallen on bad days because of  their loss of  contact with 
textual Brahminism and true Ksatriyahood. Obviously, ifksatratej or 
martial valour was the first differentia of  a ruler, the ruler who had 
greater ksatratej deserved to rule. This was hardly a compliment to the 
living Hindus; if  anything, it perfectly fitted the dominant structure of  
colonial thought,34 as well as the ideology of  some Western 
Orientalists. 

Thus, Vivekananda and Dayanand, too, tried to Christianize 
Hinduism, particularly the dominant Hindu concept of  the desirable 
person. In doing so, they identified the West with power and 
                                                            
33 This itself  was modern. In an ahistorical or epic culture, temporality cannot be allowed to 
determine authenticity. See Section VII of  the essay. 
34 Kiernan, The Lords of  Human Kind. 
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hegemony, which in turn they identified with a superior civilization. 
Then they tried to 'list' the differences between the West and India and 
attributed the former's superiority to these differences. The rest of  their 
lives they spent exhorting the hapless Hindus to pursue these cultural 
differentiae of  the West. And predictably they found out—Indian 
culture being the complex, open-ended system it is—that traditions 
supporting some of  the valued Western traits were there in Hinduism 
but were lost on the 'unworthy' contemporary Hindus. Predictably, 
too, the main elements of  their Hinduism were, again: an attempt to 
turn Hinduism into an organized religion with an organized 
priesthood, church and missionaries; acceptance of  the idea of  
proselytization and religious 'conscientization' (Suddhi, the bete noire of  
the Indian Christians and Muslims, was a Semitic element introduced 
into nineteenth-century Hinduism under the influences of  Western 
Christianity) ; an attempt to introduce the concept of  The Book 
following the Semitic creeds (the Vedas and the Gita in the case of  the 
two Swamis); the acceptance of  the idea of  linear, objective and causal 
history; acceptance of  ideas akin to monotheism (Vivekananda even 
managed to produce that rare variant of  it: a quasi-monotheistic creed 
with a feminine godhead as its central plank); and a certain puritanism 
and this-worldly asceticism borrowed partly from the Catholic church 
and partly from Calvinism. 

Such a model was bound to lead to the perception that the loss of  
masculinity and cultural regression of  the Hindus was due to the loss 
of  the original Aryan qualities which they shared with the Westerners. 
There was a political meaning in Dayanand's decision to call his 
church Arya Samaj. It was also bound to lead to an emphasis on basic 
psychological and institutional changes in Hinduism and to the 
rejection of  other forms of  critical Hinduism, which stressed the 
primacy of  political changes and sought to give battle to British 
colonialism by accepting the contemporary Hindus as they were. (For 
instance, 
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Gandhi later on organized the Hindus as Indians, not as Hindus, and 
granted Hinduism the right to maintain its character as an 
unorganized, anarchic, open-ended faith.) Not surprisingly, the second 
model gradually became incompatible with the needs of  anti-
colonialism and, by over-stressing exogenous categories of  self-
criticism, indirectly collaborationist. There was yet another political 
paradox in which the model was caught. While in the first phase of  
the Raj the rulers supported political participation of  the Hindus 
(because such participation by the then pro-British Hindus was 
advantageous to the regime), in the second phase, the rulers 
discouraged it because of  growing nationalism. Similarly, while in the 
first phase the regime frowned upon all social reform movements and 
often took decades to pass laws on any Indian social practice against 
which Indian reformers fought, in the second phase they promoted 
those schools of  nationalism which expected political freedom to 
follow from social reform, particularly the reform of  Indian national 
character. 

Though there were instances of  deviation even among those who 
accepted the second model of  critical Hinduism, such as the great 
bravery and immense sacrifices made for the nationalist cause by the 
terrorists and by their larger-than-life versions like Vinayak D. Savarkar 
and Subhas Chandra Bose, the model did allow Western cultural ideas 
to percolate to the deepest levels of  Hindu religious ideas and accepted 
Western cultural theories of  political subjugation and economic 
backwardness. I The newly created sense of  linear history in 
Hinduism—an internalized counterpart of  the Western theory of  
progress— was a perfect instrument for this purpose. It allowed one to 
project into history the sense of  inferiority vis-a-vis an imperial faith 
and to see the golden age of  Hinduism as an ancient version of  the 
modern West.35 

                                                            
35 In fact, the anti-Muslim stance of  much of  Hindu nationalism can be construed as partly 
a displaced hostility against the colonial power which could not be expressed directly because 
of  the new legitimacy created within Hinduism for this power. Such a dynamic would seem 
to roughly duplicate the displacement of  Oedipal hostilities in the authoritarian personality. 
Cf. T. W. Adorno, Else Frenkel-Brunswik, D. Levinson and R. N. Sanford, The Authoritarian 
Personality (New York: Harper, 1960). 
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In short, both streams of  political consciousness, though seemingly 
hostile to each other, produced partly-colonial designs of  cultural and 
political selfhood for the colonized. Actually the first, evolved by the 
likes of  Rammohun Roy, was based, ex-'perientially at least, on 
greater self-esteem and autonomy, though later on it was to seem—as 
well as to become—more subservient to the Western world view, both 
to its opponents and its supporters. 

It only slowly became obvious to those living with the full-grown 
culture of  British colonialism that neither of  the two models could 
provide an adequate basis for self-esteem and cultural autonomy. Yet, 
there was no alternative model in sight that could take a critical look 
at Indian traditions, evaluate the nature of  the Western impact on 
them, and update Indian culture without disturbing its authenticity. 

However, some scattered efforts were made to break out of  this 
stagnation in the nineteenth century itself. Persons like Iswarchandra 
Vidyasagar (1820-91) did seek to create a new political awareness 
which would combine a critical awareness of  Hinduism and 
colonialism with cultural and individual authenticity. It is thus that 
they emerged, as a biographer seems to recognize in the case of  
Vidyasagar, 'whole and enriched from the clash of  cultures ... in the 
nineteenth century'.36 Iswarchandra too fought institutionalized 
violence against Indian women, giving primacy to social reform over 
politics. But his diagnosis of  Hinduism did not grow out of  feelings of  
cultural inferiority; it grew out of  perceived contradictions within 
Hinduism itself. Even when he fought for Indian women, he did not 
operate on the basis of  Westernized ideals of  masculinity and 
femininity or on the basis of  a theory of  cultural progress. He refused 
to Semiticize Hinduism and adopt the result as a ready-made theory 
of  state. As a result, his society could neither ignore nor forgive him. 
(The pandit, when he was 

 

                                                            
36 Amalesh Tripathi, Vidyasagar: The Traditional Modernizer (Calcutta: Orient Longman, 
1974). 
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dying, could hear the bands playing outside his house, celebrating his 
approaching death.) Vidyasagar's Hinduism looked dangerously like 
Hinduism and hence subversive to the orthodox Hindus. 
Simultaneously, his cultural criticisms seemed fundamental even to 
those allegiant to the other two models of  internal criticism and 
cultural change. He could be ignored neither as an apostate nor as an 
apologist. 

Vidyasagar acquired this cultural embedding by eschewing some of  
the normative and institutional goals of  the competing models. He 
refused to use the imagery of  a golden age of  the Hindus from which 
contemporary Hindus had allegedly fallen, he refused to be 
psychologically tied to the history of  non-Hindu rule of  India, he 
resisted reading Hinduism as a 'proper religion' in the Islamic or 
Western sense, he rejected the ideologies of  masculinity and 
adulthood, and he refused to settle scores with the West by creating a 
nation of  super-Hindus or by defending Hinduism as an all-perfect 
antidote to Western cultural encroachment. His was an effort to 
protect not the formal structure of  Hinduism but its spirit, as an open, 
anarchic federation of  sub-cultures and textual authorities which 
allowed new readings and internal criticisms. 

Thus, Iswarchandra's anti-colonialism was not defined by the 
Western version of  rationalism, the popular Bengali bhadralok 
stereotypes about him notwithstanding. It was also not heavily 
reactive, though that impression too was created by some elements of  
his everyday life (including his aggressively Indian dress, interpersonal 
style and food habits).37 He was first and foremost a Brahman pandit, 
a man of  learning and a polemicist with a clear position on sacred 
texts which he saw as congruent with his reforms.38 He was not even a 
man of  religion out to sell a new version of  Hinduism and, unlike 
Gandhi, he did not face the imposition of  any mahatmahood on 

 

                                                            
37 Benoy Ghose, Vidydsdgar o Bangali Samaj, vols. 1-3 (Calcutta: Bengal Publishers, 1973), 
2nd ed; Indra Mitra, Karundsagar Vidyasagar (Calcutta: Ananda Publishers, 1971). 
38 Tripathi, Vidyasagar, Chapter i. The problems involved in this reinterpretive mode have 
been touched upon by Asok Sen, Iswarchandra Vidyasagar and His Elusive Milestones (Calcutta: 
Riddhi India, 1977). 
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him. But, like Gandhi, he could have declared himself  an orthodox 
Hindu and claimed his Hinduism better than that of  his opponents 
because it encompassed the colonial experience. Though 
Iswarchandra came from a poor rural background, his times did not 
allow him to take his dissent outside the urban middle classes, to 
mobilize the peripheries of  his society, or to make a more creative use 
of  folk—as opposed to Sanskritic— Hinduism. But his model did 
resolutely resist the ideology of  hyper-masculinity and 'normality'. 
Popular readings of  Iswarchandra recognized this. Madhusudan Dutt 
once wrote that the obstinate fiery Brahman had 'a Bengali mother's 
heart' and during Vidyasagar's own lifetime the Sanskrit saying 
'tougher than thunder and softer than flower' became a standard, if  
trite, account of  his androgyny. There was an implicit awareness all 
around that his combination of  aggressive defiance of  authority and 
authoritative reinterpretations of  authority challenged some of  the 
basic postulates of  the colonial theory of  progress, particularly the 
joint construction of  'legitimate inequality' by the Indians and the 
British. If  Iswarchandra failed to fully politicize this dissent, he at least 
sought to make instrumental use of  the transient, 'unavoidable' 
oppression of  colonialism to meet India's needs. And this, without 
accepting the Western utilitarian, social Darwinist, and radical 
conceptions of  these needs. 

V 

The problem of  colonization did not only concern the overseas countries. The 
process of  decolonization—which is in any case far from complete in those 
countries—is also under way at home, in our schools, in female demands for 
equality, in the education of  small children and in many other fields. ... If  certain 
cultures prove capable of  destroying others . . . the destructive forces brought forth 
by these cultures also act internally. . . . 

O. Mannoni39 
The colonizer, who in order to ease his conscience gets into the habit of  seeing the 
other man as an animal, accustoms himself  to treating him like an animal, and 
tends objectively to transform 

 

                                                            
39 Mannoni, 'Psychoanalysis', pp. 93-4. 
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himself  into an animal. . . . They thought they were only slaughtering Indians, or 
Hindus, or South Sea Islanders, or Africans. They have in fact overthrown, one 
after another, the ramparts behind which European civilization could have 
developed freely. 

Aime Cesaire40 

The broad psychological contours of  colonialism are now known. 
Thanks to sensitive writers like Octave Mannoni, Frantz Fanon and 
Albert Memmi we even know something about the interpersonal 
patterns which constituted the colonial situation, particularly in 
Africa.41 Less well-known are the cultural and psychological 
pathologies produced by colonization in the colonizing societies. 

As folk wisdom would have it, the only sufferers of  colonialism are 
the subject communities. Colonialism, according to this view, is the 
name of  a political economy which ensures a oneway flow of  benefits, 
the subjects being the perpetual losers in a zero-sum game and the 
rulers the beneficiaries. This is a view of  human mind and history 
promoted by colonialism itself. This view has a vested interest in 
denying that the colonizers are at least as much affected by the 
ideology of  colonialism, that their degradation, too, can sometimes be 
terrifying. Behind all the rhetoric of  the European intelligentsia on the 
evils of  colonialism lay their unstated faith that the gains from 
colonialism to Europe, to the extent that they primarily involved 
material products, were real, and the losses, to the extent they involved 
social relations and psychological states, false. To venture a less 
popular interpretation of  colonialism— which I hope is relatively less 
contaminated by the ideology of  colonialism—I shall produce 
examples from the experience of  one of  the world's stablest and most 
subtly-managed colonial polities of  all times, British India. These 
examples will show that what Aime Cesaire calls the 'decivilization' of  
the colonizers is not an impotent fantasy after all, that it is an 
empirical 

                                                            
40 Aime Cesaire, Discourse an Colonialism, trans. Joan Pinkham (New York and London: 
Monthly Review Press, 1972), pp. 20, 57-8. 
41 Mannoni, Prospero and Caliban; Fanon, Black Skin, White Masks; Memmi, The 
Colonizer and the Colonized. 
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reality of  the kind on which even Mannoni and Fanon can agree.42 
Fanon describes a police officer who, as he tortured the freedom 
fighters in Algeria, became violent towards his own wife and 
children.43 Even from Fanon's impassioned political psychiatry, it 
becomes obvious that the officer had to do within his family—and 
within himself—what he did to the freedom fighters. Colonialism as a 
psychological process cannot but endorse the principle of  isomorphic 
oppressions which restates for the era of  the psychological man the 
ancient wisdom implied in the New Testament and also perhaps in the 
Sauptik Parva of  the Mahabharata: 'Do not do unto others what you 
would that they do not do unto you, lest you do unto yourself  what 
you do unto others.' 

The impact of  colonialism on India was deep. The economic 
exploitation, psychological uprooting and cultural disruption it caused 
were tremendous.44 But India was a country of  hundreds of  millions 
living in a large land mass. In spite of  the presence of  a paramount 
                                                            
42 Cesaire, Discourse on Colonialism, p. 13. The psychological principle involved was 
recognized by Plato himsdf. As Iris Murdoch sums up in her The Fire and the Sun: Why Plato 
Banished the Artists (Oxford: Oxford University Press, 1977), p. 39: 'Whatever his [Plato's] 
dogma, there is little doubt about his psychology. . . . We cannot escape the causality of  sin. 
We are told in the Theaetetus (176-7) that the inescapable penalty of  wickedness is simply to 
be the sort of  person one is.' It is surprising that Fanon, whom Peter Berger calls the 
'Clausewitz of  Revolution' had only limited awareness of  the creative possibilities of  such a 
philosophy of  evil. 
43 Frantz Fanon, The Wretched of  the Earth (Harmondsworth: Penguin, 1967), pp. 215-17. 
44 The political and economic dislocation is of course well known and well documented. For 
an early discussion of the economic exploitation under British colonialism, see for example 
R. C. Dutt, Economic History of India in the Victorian Age (London: Routledge and Kegan Paul, 
1903) and Dadabhoi Naoroji, Poverty and Un-British Rule in India (1901), (New Delhi: 
Publications Division, 1969). For instances of cultural and psychological pathology produced 
by colonization in India, see R. C. Majumdar, A. K. Majumdar and D. K. Ghose (eds.), 
British Paramountcy and Indian Renaissance, part 2 (Bombay: Bharatiya Vidya Bhavan, 1965). 
For a case study of a specific cultural pathology under the Raj, see for instance, my 'Sati'. The 
political and economic dislocation is of course well known and well documented. For an 
early discussion of the economic exploitation under British colonialism, see for example R. 
C. Dutt, Economic History of India in the Victorian Age (London: Routledge and Kegan Paul, 
1903) and Dadabhoi Naoroji, Poverty and Un-British Rule in India (1901), (New Delhi: 
Publications Division, 1969). For instances of cultural and psychological pathology produced 
by colonization in India, see R. C. Majumdar, A. K. Majumdar and D. K. Ghose (eds.), 
British Paramountcy and Indian Renaissance, part 2 (Bombay: Bharatiya Vidya Bhavan, 1965). 
For a case study of a specific cultural pathology under the Raj, see for instance, my 'Sati'. 
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power which acted as the central authority, the country was culturally 
fragmented and politically heterogeneous. It could, thus, partly 
confine the cultural impact of  imperialism to its urban centres, to its 
Westernized and semi-Westernized upper and middle classes, and to 
some sections of  its traditional elites. That was not the case for the 
rulers from a relatively more homogeneous small island. They were 
overwhelmed by the experience of  being colonial rulers. As a result, 
the long-term cultural damage colonialism did to the British society 
was greater. 

Firstly, the experience of  colonizing did not leave the internal 
culture of  Britain untouched. It began to bring into prominence those 
parts of  the British political culture which were leist tender and 
humane. It de-emphasized speculation, intellection and caritas as 
feminine, and justified a limited cultural role for women—and 
femininity—by holding that the softer side of  human nature was 
irrelevant to the public sphere. It openly sanctified—in the name of  
such values as competition, achievement, control and productivity—
new forms of  institutionalized violence and ruthless social 
Darwinism.45 The instrumental concept of  the lower classes it 
promoted was perfectly in tune with the needs of  industrial capitalism 
and only a slightly modified version of  the colonial concept of  
hierarchy was applied to the British society itself. The tragedy of  
colonialism was also the tragedy of  the younger sons, the women, and 
all 'the etceteras and and-so-forths' of  Britain. 

Nobody who wandered among the imperial gravestones, though, pondering the 
sadness of  their separate tragedies, could fail to wonder at the waste of  it all, the 
young lives thrown away, the useless courage, the unnecessary partings; and the 
fading image of  Empire, its even dimmer panoply of  flags and battlements, 
seemed then to be hazed in a mist of  tears, like a grand old march shot through 
with melancholy, in a bandstand by the sea.46 

                                                            
45 Some of  these emphases are compatible with the 'standard' description of  the 
authoritarian syndrome deriving from the Frankfurt School of  Marxists, elaborated 
empirically in T. W. Adorno et al., The Authoritarian Personality. On the culture of  social 
Darwinism in Britain, see Raymond Williams, 'Social Darwinism', in Problems in Materialism 
and Culture (London: NLB, 1980), pp. 86-102. 
46 James Morris, Farewell the Trumpets: An Imperial Retreat (London: Faber and Faber, 
1978) p. 556. 
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Secondly and paradoxically, the ideology of  colonialism produced a 
false sense of  cultural homogeneity in Britain. This froze social 
consciousness, discouraging the basic cultural criticism that might 
have come from growing intellectual sensitivity to the rigid British 
social classes and subnational divisions, and from the falling quality of  
life in a quickly industrializing society. Colonialism blurred the lines 
of  social divisions by opening up alternative channels of  social 
mobility in the colonies and by underwriting nationalist sentiments 
through colonial wars of  expansion or through wars with other 
ambitious European powers seeking a share of  colonial glory. The 
near-total cultural dominance of  a small elite in Britain was possible 
because the society shunted off  to the colonies certain indirect 
expressions of  cultural criticism: social deviants unhappy with the 
social order and buffetted by the stresses within it. I have in mind the 
criminality which comes from the rage of  the oppressed, displaced 
from the rulers to the co-oppressed.47 This process was recognized 
even by some apologists of  colonialism. Here is one Carl Siger, 
speaking of  the French experience: 

The new countries offer a vast field for individual violent activities which, in the 
metropolitan countries, would run up against certain prejudices, against a sober 
and orderly conception of  life, and which, in the colonies, have greater freedom to 
develop and consequently, to affirm their worth. Thus to a certain extent the 
colonies can serve as a safety valve for modern society. Even if  this were their only 
value, it would be immense.48 

The British might not ever have put it that way, but this logic was 
always implicit in the ruling culture of  Britain. 

Thirdly, there was what E. M. Forster called the 'undevel- 

                                                            
47 Fanon in his The Wretched of  the Earth seems to recognize this displacement. 
48 Essai sur la Colonisation, Paris, 1907, quoted in C'esairc, Discourse on Colonialism,p. 20. 
Cesaire also quotes one straight-thinking Renan: 'The regeneration of  the inferior or 
degenerate races by the superior races is part of  the providential order of  things for humanity. 
With us, the common man is nearly always a declasse nobleman, his heavy hand is better 
suited to handling the sword than the mental tool. Rather than work, he chooses to fight. ... 
Pour forth this all-consuming activity onto countries which, like China, are crying aloud for 
foreign conquest. Turn the adventurers who disturb European society into a ver sacrum, a 
horde like those of  the Franks, the Lombards, or the Normans, and every man will be in his 
right role. Nature has made a race of  workers, the Chinese race . . . : a race of  tillers of  the 
soil, the Negro . . . ; a race of  masters and soldiers, the European race' (p. 16). 
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oped heart' in the British which separated them not merely from the 
Indians but also from each other.49 This undevelop-ment came both in 
the form of  isolation of  cognition from affect—which often is a trigger 
to the 'banal' violence of  our times—and in the form of  a new 
pathological fit between ideas and feelings. The theory of  imperialism 
did not remain an insulated political position in Britain; it became a 
religious and ethical theory and an integral part of  a cosmology. -It 
not only structured the inner needs of  the changing British society but 
also gave grotesque expression to a 'primitive' religious and social 
consciousness that had acquired immense military and technological 
power and was now operating on a global scale. Richard Congreve, 
Bishop of  Oxford, once said, 'God has entrusted India to us to hold it 
for Him, and we have no right to give it up.'50 And what Lord John 
Russel, a future prime minister of  Britain, said about Africa applied to 
India, too. The aim of  colonization, he declaimed, was to encourage 
religious instruction and let the subjects 'partake of  the blessings of  
Christianity'.51 Both these worthies were articulating not only an 
imperial responsibility or a national interest but also a felt sense of  
religious duty. James Morris sums it up neatly. 'Never mind the true 
motives and methods of  imperialism', he says; 'in the days of  their 
imperial supremacy the British genuinely believed themselves to be 
performing a divine purpose, innocently, nobly, in the name of  God 
and the Queen.'52 The other side of  this sense of  religious duty in the 
rulers was the growing and deliberately promoted sense of  a religious 
duty to be ruled, including a cosmologically rooted political fatalism 
in some sections of  the Indians. Even Bankimchandra Chat-terji's 
novel Anandamath sought to legitimize this duty to be ruled on the 
basis of  a new theory of  stages of  history. 

 

                                                            
49 Forster's A Passage to India of  course examines this separation only in the context of  the 
British society in India. 
50 Quoted in K. Bhaskar Rao, Rudyard Kipling's India (Norman: University of  Oklahama, 
1967), p. 26. See an interesting treatment of  this moral dimension in Wurgaft, 'Prospero and 
Caliban', and Mannoni, Proipero and Caliban. 
51 Quoted in Morris, Heaven's Command, pp. 37-8. 
52 Morris, Farewell to Trumpets, p. 551. 
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Finally, as Francis Hutchins and Lewis D. Wurgaft have so 
convincingly argued in the context of  India, colonialism encouraged 
the colonizers to impute to themselves magical feelings of  
omnipotence and permanence. These feelings became a part of  the 
British selfhood in Britain too. And the society was sold the idea of  
being an advanced techno-industrial society where science promised 
to liberate man from his daily drudgery, an advanced culture where 
human reason and civilized norms had the greatest influence, and—
for the sake of  the radical internal critics of  the society who took to 
the idea like fish to water—a polity farthest on the road to 
revolutionary self-actualization. Britannia not only ruled the waves; 
for its inhabitants and for its many admirers in Europe it also ruled the 
future of  human self-consciousness. (Both British liberalism and the 
vaunted British insularity were also underwritten by colonialism in 
important ways. The full-blown theory of  colonialism emerged exactly 
at the time when, for the liberals, Britain had replaced Napoleonic 
France as the hope of  mankind.53 Once the empire broke down, the 
liberalism revealed its racist underside. And the famous insularity, too, 
gave way to wholesale Westernization—Britain also has its own 
West—and threatened to leave, as Malcolm Muggeridge once said, 
some sections of  Indians as the sole surviving Britons in the world.) 
Jacques Ellul has argued that the two major myths of  the modern 

world are science and history.54 The contours of  both these myths, 
their early 'developmental pathologies', and the magicality associated 
with them could be found in the dominant cosmology of  nineteenth-
century Britain. 

These cultural pathologies invoked four distinct responses in British 
society. The more obvious of  them were reflected in Rudyard Kipling 
(1865-1936) and George Orwell (1903-45), the former representing the 
pathetic self-hatred and ego constriction which went with colonialism, 
and the latter the relative 
 

                                                            
53 Morris, Heaven's Command, Chapter I. 
54 Jacques Ellul, The New Demons, trans. C. Edward Hopkin (New York: Seabury Press, 
1975), Chapter 4. 

                                   The Psychology of Colonialism                                      36 

 

sense of  freedom and critical morality which were the true antitheses 
of  colonialism and which one could acquire only by working through 
the colonial consciousness. Both came from direct or indirect exposure 
to the colonial situation and both struggled, though in dramatically 
different ways, with ideas of  authority, responsibility, psychological 
security, self-esteem, hierarchy, power and evangelism. The third 
response was indirect, unselfconscious and overtly apolitical. It was 
reflected in the chaotic, individuated, 'pathological' protests against 
hyper-masculinity and over-socialization by individuals like Oscar 
Wilde and many of  the members of  the Bloomsbury group and by 
aspects of  the elite culture in institutions like Oxford and Cambridge. I 
have in mind not the formal radicalism of  a few politically conscious 
intellectuals, but the half-articulated protest by more apparently 
apolitical intellectuals against the official ideas of  normality and 
dissent gradually taking over the whole of  the culture of  Britain. 

Lastly, there was the numerically small but psychologically 
significant response of  many who wholly opted out of  their colonizing 
society and fought for the cause of  India. Some of  them became 
marginal to the Western life style in the course of  their search for an 
alternative vision of  an ideal society outside technocratic Utopias and 
outside modernity. One may describe them as persons searching for a 
new Utopia untouched by any Hobbesian dream. Such persons as 
Sister Nivedita, born Margaret Noble (1867-1911), Annie Besant 
(1847-1933) and Mira Behn, born Madeleine Slade (1892-1982), 
found in Indian versions of  religiosity, knowledge and social 
intervention not merely a model of  dissent against their own society, 
but also some protection for their search for new models of  transcen-
dence, a greater tolerance of  androgyny, and a richer meaning as well 
as legitimacy for women's participation in social and political life.55 
More relevant for us however are others like  

                                                            
55 Cf. Mira Richard's case, briefly touched upon in pp. 94-6, in this volume. It is also worth 
noting that many of  these women were Irish. I leave it to the psycho-historians to work out 
the possible meanings of  these relationships between womanhood, dependency and 
independence, Anglo-Irish political relationships, and Catholicism and its greater tolerance 
for premodern or nonmodern categories of  thought. 
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C. F. Andrews (1871-1940) who never became marginal to the West, 
but found a richer meaning for Western Christianity and a new 
endorsement of  traditional Christian virtues in some strands of  anti-
colonialism in India. India for them was both a place for Christian 
social intervention and a place which could be a mirror to organized 
Western Christianity which had become a cat's paw of  British 
imperialism. 

I shall very briefly describe the four responses in the rest of  this 
section. 

Kipling probably was the most creative builder of  the political myths 
which a colonial power needs to sustain its self-esteem. The 
psychological co-ordinates of  his imperialist ideology have often been 
the co-ordinates of  the West's image of  the non-West in our times. 

Elsewhere in this book I have described Kipling's early experiences 
and world view to show that he was something more than a rabid 
imperialist with an integrated identity. He was, I have argued, a tragic 
figure seeking to disown in self-hatred an aspect of  his self  identified 
with Indianness—which in turn was identified with victimization, 
ostracism and violence—because of  a cruel first encounter with 
England after an idyllic childhood in India.56 In this state, Kipling 
reproduced in his personal life both the painful cultural changes that 
had taken place in his society and the history of  British colonialism in 
India from Robert Clive to Winston Churchill. 

Since about the seventeenth century, the hyper-masculine over-
socialized aspects of  European personality had been gradually 
supplanting the cultural traits which had become identified with 
femininity, childhood, and later on, 'primitivism'. As part of  a peasant 
cosmology, these traits had been valued aspects of  a culture not 
wedded to achievement and productivity. Now they had to be rejected 
as alien to mainstream European civilization and projected on to the 
'low cultures' of  Europe and on to the new cultures European 
civilization encountered. It was as part of  this process that the 
colonies came to be seen as the abode of  people childlike and innocent 
on the one hand, and 

                                                            
56 See pp. 64-70 below. 
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devious, effeminate and passive-aggressive on the other. The positive 
qualities of  childlikeness, Kipling argued, were the attributes of  the 
good savages—for instance, the devoted, obedient martial races of  
India, the Gunga Dins—and those of  the good-hearted, patriotic 
lower classes of  Britain supplying the Raj with 'Tommies' who 
dutifully went to their untimely death in distant lands. Childish or 
feminine passive-aggression was the attribute of  the effete nationalists 
and fake sahibs or babus drawn from the non-martial races and that of  
the uninformed, shallow, British liberals supporting the former. It was 
also the attribute of  whatever apparent civilization India, as opposed 
to the 'savage' Africans, seemed to have. 

This was the ultimate meaning of  the spirit of  colonialism and its 
civilizing mission mounted on behalf  of  modernity and progress. 
Kipling merely produced new myths to consolidate these cultural 
ideas as a part of  his own search for an integrated selfhood. To use an 
overworked expression of  Herbert Marcuse's, it was an instance of  
internal repression mirroring an externally repressive system. Kipling's 
idea of  the effeminate, passive-aggressive, and'half-savage-half-child' 
Indian was more than an Anglo-Indian stereotype: it was an aspect of  
Kipling's authenticity and Europe's other face. 

The denouement for Kipling came in his old age, when his literary 
success with generations of  young readers had very nearly established 
his superiority over his critics in India as well as in the West. It came 
when his only son died defending the cause of  the Empire Kipling 
held so dear. Kipling, neither a clear-cut product of  the self-confident 
colonialism of  the nineteenth century nor at home with modern wars 
based on mega-technology and mega-death, was broken. The fear of  
loss of  nurture had always haunted him. The characters in his stories, 
mostly parentless like Wilde's, sometimes sought that nurture through 
a reversal of  roles: they secured nurture from their wards, from 
children and from the childlike aliens they befriended or protected. In 
the process, they presumably ensured for their creator a similar nurture 
from the children among—and the children in—his readers. That 
fantasy world 
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of  nurture from below, perhaps compensating loss or deprivation of  
parental nurture, collapsed with the death of  Kipling's son. 

Edmund Wilson sensitively captures the spirit of  this Kipling, 
broken as much by the imperialism he so admired as by his self-
repression.57 Wilson does so by quoting the defeated imperialist—
lonely, depressed, and fearful of  insanity in his old age: 
 

I have a dream—a dreadful dream— 
A dream that is near done, 
I watch a man go out of  his mind, 
And he is My Mother's Son. 

George Orwell's response to the ideology of  colonialism was the 
antipode of  Kipling's; he worked with creative myths that were direct 
attempts to reassert some of  the values which colonialism forced one 
to disown. He clearly sensed that British colonialism had created the 
demand for a 'mother culture'—and a production line for colonial 
rulers—which alienated the colonizers not only from their political 
subjects but also from their own selves. Orwell operated from an 
anthropocentric, socialist-humanistic rationalism which never allowed 
him to develop the full meaning of  the continuity between the 
oppressor and the oppressed.58 Nevertheless, he did sense that the 
subjugation of  the ruled also involved the subjugation of  the ruler, that 
the subjects in the colonies controlled their rulers as surely as the 
rulers controlled their subjects. He also was aware, perhaps to some 
extent against himself, that the first kind of  control was the more 
difficult to defy because it was covert, subtle and involved 
 

                                                            
57 Edmund Wilson, 'The Kipling that Nobody Read', in Andrew Rutherford (ed.), Kipling's 
Mind and Art (Stanford, California: Stanford University Press, 1964), pp. 17-69. 
58 See for instance Orwell's 'Re6ections on Gandhi', in Sonia Orwell and Ian Angus (eds.), 
Collected Essays, Journalism and Letters of  George Orwell (London: Seeker and Warburg, 1968), 
vol. 4, pp. 463-70. Orwell stresses the moral Gandhi and rejects Gandhi's world view as 
irrational and anti-humanist and his personality as aesthetically distasteful. In the same 
volume however is his 'James Burnham and the Managerial Revolution', pp. 160-81, which 
does show an acute sensitivity to the specific problem of  modern oppression which Gandhi 
attacked. 
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within-person repression, whereas in the second case, the repression 
was overt and involved two cultures. 

The most telling portrayal of  this mutual bondage is in Orwell's 
'Shooting an Elephant', an essay which graphically describes some of  
the anxieties and fears the colonizer lives with.59 All the themes which 
can be identified with the present cultural crisis of  the West are in the 
essay: the reification of  social bonds through formal, stereotyped, part-
object relationships; an instrumental view of  nature; created loneliness 
of  the colonizers in the colony through a theory of  cultural stratifica-
tion and exclusivism; an unending search for masculinity and status 
before the colonized; the perception of  the colonized as gullible 
children who must be impressed with conspicuous machismo (with 
resultant audience demands binding the colonizer to a given format of  
'play'); and the suppression of  one's self  for the sake of  an imposed 
imperial identity—inauthentic and killing in its grandiosity. What 
Kipling articulated indirectly through his life and tried to hide through 
his writings, Orwell articulated openly through his self-aware political 
analysis. 

Orwell was basically a critic of  totalitarianism. But those who have 
read his Animal Farm and Nineteen Eighty-Four will recognize him also 
as a critic of  the oppression which grows out of  ideologies of  
egalitarianism and progress. It is this part of  his self  which is relevant 
to this essay, because much before the modem doctrines of  progress 
came home to roost in the First and the Second Worlds, the colonized 
societies had to bear their full brunt. 

Orwell was the scion of  an old, quasi-aristocratic family in decline, 
with a history of  colonial service and slave-owning. Like Kipling, he 
was born in India and brought up in England. But he left the country 
of  his birth too early to have any memories. He had, thus, a standard 
English middle-class upbringing. In later life Orwell believed that he 
had had an oppressive childhood and he wrote about his journey 
through 

 

                                                            
59 George Orwell, Inside the Whale and Other Essays (Harmondsworth: Penguin, 1957), pp. 91-
100. See also his Burmese Days (Harmondsworth: Penguin, 1967). 
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a tyrannical school that was close to being a 'total' institution. His 
biographer Bernard Crick however argues that, objectively speaking, 
Orwell's childhood was not really oppressive after all, that Orwell 
'rewrote' his memories to make them compatible with his later 
concerns.60 But at the same time, Crick's account itself  underscores 
three themes in Orwell's early life which are linked with the adult 
Orwell's understanding of  oppression and his defiance of  the colonial 
culture in Britain. 

First, Orwell grew up in an essentially woman's world with 
imageries of  men as dirty, violent and inferior. Like Kipling he showed 
an early predilection for a life of  the mind; like Kipling, he felt 
handicapped in a school organized around conflicting ideas of  
asceticism, sexual (especially homosexual) puritanism, hard work, 
sportsmanship and hyper-masculinity.61 Like Kipling again, Orwell 
was a sensitive, seclusive boy and for that very reason unpopular in his 
school and subject to bullying. But the end-results of  these experiences 
were very different for Orwell. The ambivalence towards maleness in 
his early environment deterred him from opting for the reigning 
culture of  hyper-masculinity. He remained in essence an opponent of  
the patriarchal world view. 
Secondly, young Orwell, according to Orwell the auto-biographer, 

learnt early in his life that he was 'in a world where it was not possible 
for him to be good'; that is, 'in a world . . . where the rules were such 
that it was actually not possible . . . to keep them.'62 This probably 
included the specific lesson that the inability to be good applied 
especially to the weak. All this can be explained away as a 'screen 
memory', as Crick seems to do, but it could be also read as a belief  
rooted in experience. Orwell was a bed-wetter, and had to learn to live 
with humiliation and corporal punishment in school for his 'crime'. 
Victorian morality taught him to recognize bed-wetting as wicked, but 

                                                            
60 Bernard Crick, George Orwell, A Life (Boston: Little, Brown, 1980), especially Chapters i 
and 2. It is not clear why Crick stresses this point because Orwell does admit it (pp. 344, 347). 
61 George Orwell, 'Such, Such Were the Joys', in Collected Essays, vol. 4, pp. 330-69, see 
particularly pp. 351-3, 359. 
62 Ibid., p. 334. 
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the wickedness was outside his control. 'Sin was not necessarily 
something that you did; it might be something that happened to you.'63 

Third, it was in school that Orwell had the first intimation of  a 
principle which took him, by his own admission, another twenty years 
to realize: 'the weak in a world governed by the strong' must 'break the 
rules, or perish.' The weak, he was to claim, had 'the right to make a 
different set of  rules for themselves.'64 Unless they had the 'instinct to 
survive', they had to accept the world in which 'there were the strong, 
who deserved to win, and there were the weak who deserved to lose 
and always did lose, everlastingly.'65 

Strange though it may sound, Orwell could have been, given the 
'right' values, one of  Kipling's heroes. He had the right approach to the 
'natives' as well as to the English lower classes: deep empathy without 
total identification, a sense of  moral responsibility, and an 
unencumbered spirit of  the kind which enabled one to do the dirty 
work of  one's time. But Orwell put this approach to a different use. He 
became a critic of  the dominant, middle-class culture of  modern 
Britain which had found in imperialism its final fulfilment. 

The third form of  internal response to colonialism protected the more 
feminine aspects of  the British self  through 'psycho-pathological'—
and 'criminal'—modes of  self-expression in a few confined 
geographical and psychological spaces such as Oxbridge and 
Bloomsbury and in persons in conflict about their sexual identities and 
seeking to make an indirect ideological issue out of  the conflicts. 
Almost all these persons were unaware that their inner drives were a 
joint political statement as well as the elements of  a common private 
conflict. Nevertheless, their personal lives and the ambience of  their 
interpersonal relationships set apart such non-political figures as Oscar 
Wilde (1854-1900), G. E. Moore (1873-1958), John Maynard Keynes 
(1883-1946), Lytton Strachey (1880-1932), Virginia Woolf  (1882-
1941), Somerset Maugham (1874-1965), E. M. Forster 

                                                            
63 Ibid., p. 334. 
64 Ibid., pp. 362-3. 
65 Ibid., pp. 359, 361. 
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(1879-1970) and W. H. Auden (1907-73) as living protests against the 
world view associated with colonialism. 

Psychoanalyst Lawrence Kubie has explored in some detail the 
search for bisexuality that characterized gifted individuals like Virginia 
Woolf  and the anguish that was associated with that search.66 This 
anguish was sharpened in a cultural context that was trying to disown 
its own recessive traditions of  androgyny and the psychological 
correlates of  the biological fact of  human bisexuality.67 'The ideology 
of  higher sodomy', aestheticism and neo-Hellenism to which many 
creative persons subscribed in nineteenth and twentieth century 
Britain cannot be explained without reference to the way British 
society had devalued femininity as low-status, contaminating and anti-
social, and rejected the presence of  femininity in man as virtually the 
negation of  all humanness. What the colonial culture was doing in 
India by stressing the antonymy between purusatva and klibatva had its 
collateral in the struggle to further consolidate the dominance of  the 
principle of  hyper-masculinity in Britain. Colonialism only helped 
marginalize, using the popular British sexual stereotypes, the strands 
of  consciousness in Britain protesting against this antonymy. 

Let me give the example of  a remarkably creative person who was 
apparently far removed from the world of  British-Indian politics, 
Oscar Wilde. Richard Ellmann's recent essay on Wilde's life at once 
reveals the extent to which Wilde's sexuality was a cultural 
phenomenon and a statement of  protest.68 The Marquess of  
Queensberry, the vindictive father of  Wilde's lover 

                                                            
66 Lawrence Kubie, 'The Drive to Become Both Sexes' Psychoanalytic Quarterly, '974. 43(3). 
PP-349-426. 
67 See also the autobiography of  Noel Coward, Future Indefinite (London: Heinemann, 
1954), for a flavour of  how wit and pleasantness was often used to hide the pain and 
loneliness of  sexual deviation within the mould of  social acceptability and popularity. For a 
discussion of  'the structure of  feeling' which interlinked critiques of  existing man-woman 
relationship, attempts to relate to lower classes, anti-imperialism and anti-militarism, see 
Raymond Williams, 'The Bloomsbury Fraction', Problems in Materialism and Culture, pp. 148-
69. Williams also provides a vague clue to the nature of  the relationship between depth 
psychology and the Bloomsbury syndrome. 
68 Richard Ellmann, 'A Late Victorian Love Affair', New York Review of  Books, '977. 24(3) pp. 
6-10. 
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Bossie (Lord Alfred Douglas) was not merely a flat-footed con-
servative, but a culturally typical counterplayer to Wilde's atypical 
sexual identity. Both Wilde and his lover saw themselves as the 
negation of  the staid Marquess who sought constant endorsement of  
not only his but his culture's masculine self. As the inventor of  the 
Queensberry rules of  competitive boxing, it is this endorsement which 
the Marquess symbolically sought by defining and demanding rule-
bound violence and conformity to that ultimate virtue of  aggressive 
British masculinity, sportsmanship.69 And this is the endorsement 
Wilde tried to deny him. Wilde's younger son, Vyvyan Holland, was 
to later write that Wilde had a 'horror of  conventionality' and that this 
contributed to his destruction by his society.70 He failed to recognize 
that imperialism was based on the pathology of  existing 
conventionality and commonsense; it sought its legitimacy by selling 
the idea of  a moral civilization based on these two elements of  British 
folk culture. By defying conventionality—particularly stereotyped 
definitions of  sexual norms —Wilde threatened, however indirectly, a 
basic postulate of  the colonial attitude in Britain. 

It is well known that Wilde's homosexuality would have been 
'forgiven' had he been more discreet about it; had he, for instance, not 
instituted criminal proceedings against the Marquess. Victorian 
England was willing to tolerate Wilde's sexual identity as long as it 
was accepted as a part of  the life style of  a marginal sect and not 
openly flaunted. 

But by demonstratively using his homosexuality as a cultural 
ideology, Wilde threatened to sabotage his community's dominant 
self-image as a community of  well-defined men, with clear-cut man-
woman relationships. What the elite culture of  England could not 
tolerate was his blatant deviation from rigidly defined sexual roles in a 
society which, unknown to the hyper-aesthete Wilde, was working out 
the political meanings of  these definitions in a colony thousands of  
miles away. 

                                                            
69 Geoffrey Gorer, 'The British National Character in the Twentieth Century,’ The Annals of  
the American Academy of  Political and Social Sciences, no. 370, March 1967, pp. 74-81, see 
especially pp. 77-8. 
70 Quoted in H. Montgomery Hyde, Oscar Wilde (London: Methuen, 1976), p. 136. 
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Oscar Wilde 'childishly' defied respectability in yet another sphere. 
By stressing this part of  Wilde's ideology, Ellmann, a literary critic, 
allows me to conceptualize the essentially apolitical Wilde as an 
unself-aware, but more or less complete, critic of  the political culture 
which sired colonialism.71 Wilde rejected Matthew Arnold's dictum: 
'The aim of  criticism is to see the object as in itself  it really is.' To him 
the aim of  criticism was to see the object as it really was not. This may 
be seen as the other side of  the old maxim, art for art's sake, but it 
could also be read, as Ellmann himself  says, as an earlier version of  
Picasso's faith: art is 'what nature is not'. In that form it becomes an 
early critique of  over-socialized thinking, of  the kind later ventured by 
Theodor Adorno and Herbert Marcuse. The art which defies the 
existent is the art which is subversive; it 'undermines things as they 
are.' Thus, Wilde's admiration for historians who defy history: 

He celebrates those historians who impose dominion upon fact instead of  
surrendering to it. Later he was to say much more boldly, 'The one duty we owe to 
history is to rewrite it.' It is part of  his larger conception that the one duty (or 
better, whim) we owe nature, reality, or the world, is to reconstruct it.72 

Wilde, everything said, was a marginal man. His philosophy of  life, 
too, was peripheral to his society. Neither his sexual deviance nor his 
critiques of  everyday life and history made sense to the mainstream 
culture of  Britain. Appropriately, the characters he created for his 
plays and stories were parentless.73 They were not burdened by close 
authority and thus by any passionate conflict with such authority. The 
humour these characters produced arose out of  distant defiance rather 
than proximate rebellion. Perhaps it is now time for us to turn to 
criticisms of  Western culture which defied conventional masculinity 
and normal history as parts of  a more articulate, 

                                                            
71 Richard Ellmann, 'The Critic as Artist as Wilde', Encounter, July  1967, pp. 29-37. 
72 Ibid., pp. 30-1. 
73 Ibid., p. 30. 
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culturally legitimate, ideology. In other words, I shall now discuss a 
mode of  dissent which had parents. 

Charles Freer Andrews, revered in India and forgotten in England, 
was born into an inheritance of  religion and nonconformity.74 Like 
Orwell, he was his mother's favourite and, like both Kipling and 
Orwell, his relationship with his father, a minister of  the Catholic 
Apostolic Church, was distant. Andrews' childhood was deeply 
influenced by religious myths and imageries, and he was also exposed 
to more than the normal quota of  classical literature. He was later to 
describe his early home life as 'a kind of  backwater into which the 
current of  modern thought has not been allowed to enter.'75 Again like 
Kipling and Orwell, he was miserable in his school, partly because of  
the burden of  his studies, but more so because, as a delicate, over-
protected boy he was surrounded by older, bigger and 'coarser' boys 
whose object of  homosexual attention he became. Andrews' response 
to them was not perhaps entirely passive and, throughout his life, he 
was to remember these experiences as 'an evil form of  impurity' in 
him. Hugh Tinker, certainly not an overly psychological biographer, 
describes the consequences as follows: 

Charlie was never to have a girl friend, and the enormity of  this 'impurity' was to 
be buried deep in his psyche. Perhaps it was at school that he subconsciously 
turned, or was turned away from the possibility of  the physical love of  a woman. 
For some years there was an emotional struggle at school, and though as he grew 
older he mastered the situation, the sense of  guilt remained.76 

Andrews may not have been easy with conventional hetero-
sexuality but in spite of  all his neurasthenia and nervous activism, he 
was always easy with children. Whether it was this combination that 
helped him see through the colonial ideology or not, he was to 
become the one person who, to many of  his friends, 'was an Indian at 
heart, at the same time 

                                                            
74 Hugh Tinker, The Ordeal of  Love: C. F. Andrews and India (New Delhi: Oxford University 
Press, 1979), p. 1. 
75 Ibid., p. 5. 
76 Ibid., p. 4. 
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a true Englishman.'77 It is thus that he bridged the classical 
universalism of  Rabindranath Tagore and the folk-based, critical 
traditionalism of  Gandhi. He saw both as valid alternatives to the 
modernism which informed colonial ideology and, though he 
probably found Tagore easier to understand, he based his critique of  
British colonialism, following Gandhi, on critical Christian ethics. (He 
would have certainly rejected the apolitical, non-critical traditionalism 
of  some contemporary Christian missionaries, as he would have 
rejected its more impressive and touching version in someone like 
Mother Teresa today. He would have considered such anti-politics 
unacceptable.78) Predictably, when in India, Andrews adopted many 
Indian and specifically Hindu social customs—in dress, food and 
social relations—but he also took care to see that nobody mistook him 
for a lapsed Christian. He even took pains during his last years to 
ensure a proper Christian burial for himself. Evidently, he owed his 
social and political activism not merely to his Indianized self, but also 
to his non-modern Western traditions. It is a comment on modern 
theories of  dissent that the Westerner who perhaps came closest to the 
Indian cause in two hundred years of  British colonial history operated 
on the basis of  religious traditions, not on that of  a secular ideology. 

In a moment of  terrible defeatism Vivekananda had said that the 
salvation of  the Hindus lay in three Bs: beef, biceps and Bhagvadgita. 
The nationalist-chemist P. C. Ray, too, allegedly expressed similar 
sentiments once. Andrews, if  he had come across such proposals, 
would have found them painful. He recognized the nexus between 
capitalism, imperialism and Christianity, in spite of  his limited 
intellectual repertoire and his simple theology.79 Nevertheless, his 
Christianity demanded 

 

                                                            
77 M. K. Gandhi, quoted in Pyarelal, Mahatma Gandhi: The Last Phase (Ahmedabad: 
Navajivan Publishing House, 1958), vol. 2, p. 100. 
78 This I say in spite of  his liking for Albert Schweitzer (Tinker, The Ordeal of  Love, p. 206) 
whose subtle moral and cultural arrogance the simple Andrews was unlikely to notice. 
79 C. F. Andrews, Christ and Labour (London: Student Christian Movement, 1923); and What 
I Owe to Christ (London: Hodder Stoughton, 1932). 
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from the Hindus not a masculine Christianity masquerading as Hindu 
nationalism. His Christianity sought to authenticate Gandhi's faith, 
enumerated in his sixteen-point thesis, that the East and West could—
and did—meet outside the bounds of  modernity.80 It was modern 
Britain Andrews disowned, not the traditional West. When Gandhi 
described him as an Indian at heart and a true Englishman, it 
remained unstated that it was by being a true Englishman that 
Andrews became an Indian. 

My account of  the responses to colonialism in Britain—I find after 
having written it—differs from my account of  the Indian responses in 
one respect. In the case of  the Indians I seem to have stressed texts 
and myths; for the Westerners, persons. Is this accidental ? Or is this 
an unwilling acknowledgement of  the different ways in which cultures 
can be described? Are some cultures primarily organized around 
historical time intersecting with life-histories, and others around the 
timeless time of  myths and texts ? One of  the following sections may 
provide a partial answer to these questions. 

VI 

The most creative response to the perversion of  Western culture. 
however, came, as it must, from its victims It was Colonial India, still 
preserving something ot its androgynous cosmology and style, which 
ultimately produced a transcultural protest against the hyper-
masculine world view of  colonialism, in the form of  Gandhi. 
Gandhi's authenticity as an Indian should not blind us to the way his 
idiom cut across the cultural barriers between Britain and India, and 
Christianity and Hinduism. Albeit a non-Westerner, Gandhi always 
tried to be a living symbol of  the other West. Not only did he sense 
and 'use' the fundamental predicament of  British culture caught in the 
hinges of  imperial responsibility and subjecthood in victory, but he 
implicitly defined his ultimate goal as the liberation of 
the British from the history and psychology of  British colonialism. 
                                                            
80 Gandhi, quoted in T. K. Mahadevan, Dvija (New Delhi: East-West Affiliated Press, 1977), 
pp. 118-19. 
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The moral and cultural superiority of  the oppressed was not an empty 
slogan to him. 

That is why Gandhi's spirited search for the other culture of  
Britain, and of  the West, was an essential part of  his theory of  
salvation for India. It is true that 'Gandhi was a living antithesis set up 
against the thesis of  the English',81 but that antithesis was latent in the 
English, too. All through his adulthood, Gandhi's closest friend was 
an English cleric devoted not only to the cause of  Indian freedom but 
also to a softer version of  Christianity. C. F. Andrews was to Gandhi 
what Thomas Mann had been to Sigmund Freud: an affirmation of  
the marginalized reflective strain that must underlie—or, to protect 
one's own sanity and humanity, must be presumed to underlie—every 
'homogeneous' culture that goes rabid. (That this may not be reduced 
to a merely moral posture in circumstances in which shared madness 
establishes its domination over history is best shown by Gene Sharpe's 
description of  a successful peaceful resistance against the Nazi state in 
wartime Berlin.82) Similarly, Gandhi's partiality for some of  the Chris-
tian hymns and Biblical texts was more than the symbolic gesture of  a 
Hindu towards a minority religion in India. It was also an affirmation 
that, at one plane, some of  the recessive elements of  Christianity were 
perfectly congruent with elements of  Hindu and Buddhist world views 
and that the battle he was fighting for the minds of  men was actually a 
universal battle to rediscover the softer side of  human nature, the so-
called non-masculine self  of  man relegated to the forgotten zones of  
the Western self-concept. 

What was the constituency he was appealing to ? Was it only a 
lunatic fringe or an ineffective minority? I suspect that there was in 
Gandhi not only a sophisticated ethical sensitivity but also political 
and psychological shrewdness. Here is, for in- 

                                                            
81 Rollo May, Power and Innocence: A Search for the Sources of  Violence (New York: Delta, 1972), 
p. 112. 
82 Gene Sharpe, The Politics of  Nonviolent Action, vol. I (Boston: Porter Sargent, '973) pp. 87-
90. 
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stance, a description of  an aspect of  British national character which 
the reader, if  brought up on ideas of  Indian and particularly Gandhian 
pacifism and Western aggressiveness, might find interesting: 
With the exception of  the anomalous members of  the lower working class (who 
never came to the colonies in large numbers), the English are preoccupied with the 
control of  their own aggression, the avoidance of  aggression from others, and the 
prevention of  the emergence of  aggressive behaviour in their children ... In the 
English middle and upper classes this control of  aggression would appear to have 
been a major component in their character for several centuries. In the context of  
games this control of  aggression is called 'sportsmanship', a concept which the 
English introduced into much of  the rest of  the world. One aspect of  
sportsmanship' is controlling physical aggression by rules. . . . The other aspect 
of'sportsmanship' is the acceptance of  the outcome unaggressively, neither 
taunting the vanquished nor showing resentment against the victor. This concept 
of  'sportsmanship' has long been metaphorically extended from games to almost 
all situations of  rivalry or competition; the reputation of  being a 'good sport' is one 
that is very highly valued by the majority of  the English.83 

Against this observation I want to offset the view of  Nirad G. 
Chaudhuri, an internal critic of  the Indie civilization, even though he 
would be rejected out-of-hand by many as hopelessly anti-Indian and 
as a lobbyist for the West in the East. 
The current belief  is that the Hindus are a peace-loving and nonviolent people, and 
this belief  has been fortified by Gandhism. In reality few communities have been 
more warlike and fond of  bloodshed. . . . About twenty-five words in an 
inscription of  Asoka have succeeded in almost wholly suppressing the thousands 
in the rest of  the epigraphy and the whole of  Sanskrit literature which bear 
testimony to the incorrigible militarism of  the Hindus. Their political history is 
made up of  bloodstained pages. . . . Between this unnecessary proclamation of  
non-violence in the third century B.C. and its reassertion, largely futile, in the 
twentieth century by Mahatma Gandhi, there is not one word of  non-violence in 
the theory and practice of  statecraft by the Hindus.84 

Mine is not an attempt to substitute the existing stereotypes of  the 

                                                            
83 Gorer, 'The British National Character', p. 77. 
84 Nirad C. Chaudhuri, The Continent of  Circe (London: Chatto and Windus, '965), PP- 98-9. 
A number of  social scientists, too, have noticed that the aggressive needs repeatedly top the 
list among needs projected in projective, particularly thematic, tests and many of  them have 
identified aggression as the Indian's major conflict area. For details see Ashis Nancly and 
Sudhir Kakar, 'Culture and Personality', in Udai Pareekh (ed.), Research in Psychology 
(Bombay: Popular Prakashan, 1980), pp. 136-67. 
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British ruler and Indian subject with the help of  two partisan 
observers. What I am saying is that Gandhi's non-- violence was 
probably not a one-sided morality play. Nor was it purely a matter of  
humane Hindus versus the inhuman Britons. The shrewd Bania, a 
practical idealist, had correctly seen that, at some levels of  national 
consciousness in Britain, there was near-perfect legitimacy for the 
political methodology he was forging. On the other hand, he knew 
well that he would have to fight hard in India to establish his version 
of  nonviolence as 'true' Hinduism or as the central core of  Hinduism. 
After all, Gandhi himself  said that he had borrowed his idea of  non-
violence not from the sacred texts of  India but from the Sermon on 
the Mount. In the 150 years of  British rule prior to Gandhi, no 
significant social reformer or political leader had tried to give 
centrality to non-violence as a major Hindu or Indian virtue. The 
closest anyone came to it was Rammohun Roy with his concept of  
daya or mercy. Many years  before Gandhi, Swami Vivekananda had 
sarcastically said that the British had,- following the 'real' injunctions 
of  the classical Indian texts, excelled in their this-worldly, hedonic, 
manly pursuits, while the Indians, foolishly following the 'true' 
injunctions of  Christianity, had become their passive, life-denying, 
feminine subjects.85 It is not relevant whether Vivekananda's reading 
of  Christianity and Hinduism was right. The important point is that 
Gandhi made a different use of  the same awareness. 

It was in this sense that Gandhi wanted to liberate the British as 
much as he wanted to liberate Indians. The panicky, self-imposed 
captivity of  the dominant or ruling groups in their self-made 
oppressive systems, for the sake of  values which Chaim Shatan has 
recently called bogus honour and bogus 

 

                                                            
85 Vivekananda, Pracya o Paicalya (Almora: Aclvaita Ashrama, 1898).This aspect of  
Vivekananda comes out also from Sudhir Kakar's interpretation of  V'ivck-ananda in The 
Inner World: Childhood and Society in India (New Delhi: Oxford University Press, 1977), pp. 
160-81. 
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manliness, is something which he never failed to notice or use.86 
To put this awareness to political use, he challenged first the 

ideology of  biological stratification acting as a homologue of  —and 
legitimacy for—political inequality and injustice. As already noted, the 
colonial culture's ordering of  sexual identities assumed that 

Purusatva > Naritva > Klibatva 

That is, manliness is superior to womanliness, and womanliness in 
turn to femininity in man. I have also pointed out that the first Indian 
response to this was to accept the ordering by giving a new salience to 
Ksatriyahood as true Indianness. To beat the colonizers at their own 
game and to regain self-esteem as Indians and as Hindus, many 
sensitive minds in India did what the adolescent Gandhi at the 
ontogenetic level had tried to do symbolically with the help of  a 
Muslim friend:87 they sought a hyper-masculinity or hyper-
Ksatriyahood that would make sense to their fellow-countrymen 
(specially to those exposed to the majesty of  the Raj) and to the 
colonizers. 

But in an unorganized plural society, with a tradition of  only 
parochial, not absolute, legitimacy for warriorhood, such Di-onysian 
games with the colonizers were doomed. This is what the Bengali, 
Panjabi and Maharashtrian terrorists found out to their own cost 
during the early part of  this century. They had isolated themselves 
from the society even more than the British when Gandhi entered 
Indian politics in the nineteen-twenties. 

Gandhi's solution was different. He used two orderings, each 
ofwriich could be invoked according to the needs of  the situation. The 
first, borrowed intact from the great and little traditions of  saintliness 
in India, and also probably from the doctrine 

 

                                                            
86 Chaim F.  Shatan,  'Bogus  Manhood  and  Bogus  Honor:  Surrender   and 
Transfiguration in the United States Marine Corps', Psychoanalytic Review, 1977, 64(4), pp. 
585-610. 
87 On the young Gandhi's attempt to work out or pursue at the personal level the macho 
model to its logical absurdity see the sensitive account of  Erik H. Erikson, Gandhi's   Truth:   
On   the Origins  of  Militant  Man-Violence  (New York:   Norton, 1969) 

65

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



53                                          The  Intimate Enemy                                             

 

of  power through divine bi-unity in some of  the vamdchari or left-
handed sects, was as follows : 

Androgyny> Naritva Purusatva 

That is, manliness and womanliness are equal, but the ability to 
transcend the man-woman dichotomy is superior to both, being an 
indicator of  godly and saintly qualities. To do this Gandhi had to 
ignore the traditional devaluation of  some forms of  androgyny in his 
culture. 

Gandhi's second ordering was invoked specifically as a 
methodological justification for the anti-imperialist movement: first in 
South Africa and then in India. It went as follows: 

Naritva  > Purusatva  > Kdpurusatva 
That is, the essence of  femininity is superior to that of  masculinity, 
which in turn is better than cowardice or, as the Sanskrit expression 
would have it, failure of  masculinity. Though the ordering is not 
inconsistent with some interpretations of  Indian traditions, when 
stated in such a fashion it acquires a new play. This is because the first 
relationship (naritva > purusatva) often applies more directly to the 
transcendental and the magical, whereas the second relationship 
(purusatva > kapurusatva) is a more general, everyday principle. Perhaps 
the conjunction of  the two sets makes available the magical power of  
the feminine principle of  the cosmos to the man who chooses to defy 
his cowardice by owning to his feminine self. 

There are a few implied meanings in these relationships. These 
meanings were culturally defined and, therefore, 'assumed' by Gandhi, 
but could be missed by an outside observer. First, the concept of  
naritva, so repeatedly stressed by Gandhi i nearly fifty years before the 
woman's liberation movement began, represented more than the 
dominant Western definition of  womanhood. It included some 
traditional meanings of  womanhood in India, such as the belief  in a 
closer conjunction between power, activism and femininity than 
between power, activism and masculinity. It also implied the belief  
that the feminine principle is a more powerful, dangerous and 
uncontrol- 
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lable principle in the cosmos than the male principle. But even more 
central to this concept of  womanhood was the traditional Indian 
belief  in the primacy of  maternity over conjugality in feminine 
identity. This belief  specified that woman as an object and source of  
sexuality was inferior to woman as source of  motherliness and cantos. 
Gandhi's fear of  human sexuality, whatever its psychodynamic 
explanation in Gandhi's personal history, was perfectly consistent with 
this reading of  Indian culture. 

Second, while the dominant principle in Gandhian praxis is non-
violence or avoidable violence, an implicit subsidiary principle is what 
K. J. Shah calls unavoidable violence. The principle of  non-violence 
gives men access to protective maternity and by implication, to the 
godlike state of  ardhanarUvara, a god half-man, half-woman. But given 
the cultural meaning of  ndritva, non-violence also gives men access to 
the powerful, active, maternal principle of  the cosmos, magically 
protective and carrying the intimations of  an oceanic and Utopian 
beatitude. Along the same continuum, courage—what Lloyd and 
Susanne Rudolph call Gandhi's new courage88—allows one to rise 
above cowardice or kapurusatva and became a 'man', on the way to 
becoming the authentic man who admits his drive to become both 
sexes. This courage is not definitionally wedded to violence as in 
Ksatriyahood, but it may involve unavoidable violence under some 
circumstances, particularly in circumstances where the alternative is 
passive tolerance of  injustice, inequality and oppression—willing 
victimhood and acceptance of  the secondary gains of  victimhood—
which are all seen as worse than violence. 

In sum, Gandhi was clear in his mind that activism and courage 
could be liberated from aggressiveness and recognized as perfectly 
compatible with womanhood, particularly maternity. Whether this 
position fully negated the Ksatriya world view or not, it certainly 
negated the very basis of  the colonial culture. The colonial culture 
depended heavily on Western 

                                                            
88 Lloyd and Susanne Rudolph, The Modernity of  Tradition (Chicago: University of  Chicago 
Press, 1966), part 2. 
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cosmology, with its built-in fears about losing potency through the loss 
of  activism and the ability to be violent. I have avoided discussing here 
the fantasies which underlie these fears— fantasies of  rape and 
counter-rape, seduction and counter-seduction, castration and counter-
castration—which have accompanied the Western concept of  
manhood whenever Western man has gone beyond his narrow 
cultural borders to civilize, populate or self-improve. (The depth of  this 
linkage between activism and aggression in parts of  the Western world 
is evident from the fact that the West's major ethnopsychology, 
Freudian psychoanalysis, locates the source of  all activism and the 
concern with power in the instinctual patterning of  aggression.) 

VII 

The past in history varies with the present, rests upon the present, is the present. . . 
There are not two worlds—the world of  past happenings and the world of  our 
present knowledge of  those past events—there is only one world, and it is a world 
of  present experience. 

Michael Oakeshott89 

Gandhi's reply to the colonial homology between childhood and 
political subjugation was indirect. He rejected history and affirmed the 
primacy of  myths over historical chronicles. He thereby circumvented 
the unilinear pathway from primitivism to modernity, and from 
political immaturity to political adulthood, which the ideology of  
colonialism would have the subject society and the 'child races' walk.90 
This was his way of  grappling with colonial racism, a racism at least 
one psychiatrist has diagnosed as 'a historical ill, a disorder of  the 
historical self 

 

                                                            
89 Michael Oakeshott, Experience and its Modes (Cambridge: Cambridge University Press, 
1966), pp. 107-8. Oakeshott's classical conservatism is of  course totally oblivious of  the 
critical functions this orientation to history can be made to play. For an implicit awareness of  
those functions one might have to go back to a politically schizophrenic personality like 
Martin Heidegger in the modern Western tradition. 
90 As already noted, the equation between childhood and primitivism received powerful 
support from psychoanalytic ethnography. In Freud's own lifetime, some of  his followers 
were busy studying primitive cultures which supposedly displayed all the characteristics of  
childhood. 
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which 'reveals the fullness of  that self  even as it reveals its 
inadequacies'.91 

(There was a direct component in Gandhi's defiance of  the ideology 
of  adulthood, but it was relatively trivial. Not only did every 
Westerner and Westernized Indian who came in touch with Gandhi 
refer at least once to his child's smile, his admirers and detractors 
dutifully found him childlike and childish respectively. His 'infantile' 
obstinacy and tendency to tease, his 'immature' attacks on the modern 
world and its props, his 'juvenile' food fads and symbols like the 
spinning wheel—all were viewed as planks of  a political platform 
which defied conventional ideas of  adulthood.92 One could offset 
these oddities against Bruno Bettelheim's view that under oppression, 
when survival is at stake, there is regression to infantilism. And 
against Lionel Trilling's observation, in the context of  India, that 
'generations of  subjection can diminish the habit of  dignity and teach 
grown men the strategy of  the little child.'93 An enterprising 
psychoanalyst probably could even be persuaded to argue that 
Gandhi's style of  leadership was, in retrospect, a natural corollary of  
the culture of  oppression with which his people lived. For the 
moment, however, I shall stress the other part of  the story where a 
specific political position became in Gandhi a point of  convergence 
between immediate social needs and metaphysical defiance.) 

Gandhi's position on history was based on three assumptions, two 
of  them derived from the traditional Indian orientations to time.94 The 
first of  these two was the salience given by 

 
 

                                                            
91 Joel Kovel, White Racism: A Psychohistory (London: Allen Lane, 1970), p. 232. 
92 Ashis Nandy, 'From Outside the Imperium: Gandhi's Cultural Critique of  the "West" ', 
Alternatives, 1981, 7(2), pp. 171-94. 
93 Bruno Bettelheim, Surviving and Other Essays (New York: Alfred A. Knopf, 1979); Lionel 
Trilling, 'A Passage to India (1943)', in Malcolm Bradbury (ed.), E. M. Forster: A Passage to 
India (London: Macmillan, 1970), pp. 77-92, especially p. 80. 
94 For an excellent detailed analysis of  the traditional Indian concept of  time as it relates to 
authority and change, see Madhav Deshpande, 'History, Change and Permanence: A 
Classical Indian Perspective', in Gopal Krishna (ed.), Contributions to South Asian Studies, vol.  
I  (New Delhi: Oxford University Press, 1979), pp. 1-28. 
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Indian culture to myth as a structured fantasy which, in its 'dynamic ol 
the here-and-the-now, represents what in another culture would be 
called the dynamic of  history. In other words, the diachronic 
relationships of  history are mirrored in the synchronic relationship of  
myths and are fully reproducible from the latter if  the rules of  
transformation are known. In Gandhi, the specific orientation to myth 
became a more general orientation to public consciousness. Public 
consciousness was not seen as a causal product of  history but as 
related to history non-causally through memories and anti-memories. 
If  for the West the present was a special case of  an unfolding history, 
for Gandhi as a representative of  traditional India history was a 
special case of  an all-embracing permanent present, waiting to be 
interpreted and reinterpreted. (This also indirectly coped with the 
subsidiary homology between old age and Indian civilization but, for 
the moment, I shall let that pass.) 

Even to the critics of  industrial capitalism in the West, history was a 
linear process sometimes with an implied cycle underlying it. Marx, 
for instance, following the Judaeo-Christian cosmology, conceived of  
history somewhat as follows: 

Prehistory 
proper 
(ahistorical 
primitive 
communism) 

Objective 
stage-bound 
history (class 
struggle) 

False history as a 
part of  false 
consciousness 
(History as 
ideology) 

 End of  
history 
(class-less 
adult 
communism, 
based on 
scientific 
history) 

 

Gandhi, however, was a product of  a society which conceptualized 
the past, as a possible means of  reaffirming or altering the present : 

Past as a 
special case 
of  present 

Fractured 
present 
(competing 
pasts) 

Remaking of  
present 
including 
past 

New past 
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From such a viewpoint, the past can be an authority but the nature'of  
the authority is seen as shifting, amorphous and amenable to 
intervention. Mircea Eliade puts it thus: 

While a modern man, though regarding himself  as the result of  the course of  
universal history, does not feel obliged to know the whole of  it, the man of  the 
archaic societies is not only obliged to remember mythical history but also to re-
enact a large part of  it periodically. It is here that we find the greatest difference 
between the man of  the archaic societies and modern man: the irreversibility of  
events, which is the characteristic trait of  History for the latter, is not a fact to the 
former. . .95 

This is of  course a less colourful way of  paraphrasing T. S. Eliot in 
Burnt Morton: 

Time present and time past 
Are both perhaps present in time future, 
And time future is contained in time past. 
If  all time is eternally present 
All time is [unredeemable. 

Borrowing from psychoanalysis, Jiirgen Habermas in another context 
uses the expression 'future-oriented memories' to describe the means 
through which one breaks the power of  the past over the present.96 
Some strands of  Indian culture would find this fully acceptable. But 
they would formulate the consequences of  such a view differently. The 
Indian's past is always open, whereas his future is so only to the extent 
that it is a rediscovery or renewal.97 For Freud, as for Marx, ill health 
follows from history; health either from the present or from the future. 
The psychoanalyst, like the Marxist historian, is an expert who 
anticipates the self's capacity to bare, and live with, the repressed other 
history which creates the crucial disjunction between the past and the 
present. For the Indian folk 'historian' —the bhat, caran, or the kathakdr 
for instance—there can be no real disjunction between the past and the 
                                                            
95 Mircea Eliade, Myths, Rites, Symbols, Wendell C. Beane and William G. Doty (eds.) (New 
York: Harper Colophon Books, 1976), vol. i, p. 5. 
96 Jurgen Habermas, 'Moral Development and Ego Identity', in Communication and the 
Evolution of  Society, trans. Thomas McCarthy (London: Heinemann, 1979), pp. 69-94. 
97 For a brief  discussion of  this attitude from a psychological point of  view, see my 
Alternative Sciences: Creativity and Authenticity in Two Indian Scientists (New Delhi: Allied, 1980), 
Chapter i. 
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present. If  ill health follows from the past, health too follows from the 
past. The idea of  'determination' could apply to the present or to the 
future, as the notorious Indian concept of  fatalism implies; in the past 
there are always open choices. 
 
Past as 
present 

Fractured 
present 

Remade past New past 

Determined 
future (Indian 
fatalism) 

  Alternative 
determined future 
(new 'fatalism') 

  
While this position does not fully negate history and in fact 

anticipates a number of  fashionable post-Gandhian philosophies of  
history and interpretations of  myths as history, the Gandhian position 
does make a subsidiary anti-historical assumption that, because they 
faithfully contain history, because they are contemporary and, unlike 
history, are amenable to intervention, myths are the essence of  a 
culture, history being 'at best superfluous and at worst misleading. 
Gandhi implicitly assumed that history or itihasa was one-way traffic, 
a set of  myths about past time or the atit, built up as independent 
variables which limit human options and pre-empt human futures. 
Myths, on the other hand, allow one access to the processes which 
constitute history at the level of  the here-and-the-now. Consciously 
acknowledged as the core of  a culture, they widen instead of  
restricting human choices. They allow one to remember in an 
anticipatory fashion and to concentrate on undoing aspects of  the 
present rather than avenging the past. (Myths widen human choices 
also by resisting co-optation by the uniformizing world view of  
modern science. In spite of  recent attempts to show the rationality of  
the savage mind a la Levi-Strauss, the savage mind itself  has remained 
on the whole unconcerned about its own rationality. Both the science 
of  myth and the scientific status of  the myth continue to be a predomi-
nantly modern concern. In this sense, too, the affirmation of  
ahistoricity is an affirmation of  the dignity and autonomy of  non-
modern peoples.) 

The reverse of  the same logic, however, is that myths can be 
analysed, traced or reduced to history as the dominant tradition 
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of  Western social analysis had tried to do throughout modern times. 
History here is seen as the reality, the myth being a flawed, irrational 
fairy tale produced by 'unconscious' history, meant for savages and 
children. The core of  such a concept of  time—produced in the West 
for the first time after the demise of  medievalism—consists in the 
emphasis on causes rather than on structures (on 'why' rather than 
'what'), on progress and evolution as opposed to self-realization-in-
being, and on the rationality of  adjustment to historical reality 
(pragmatics) and of  change through constant dramatic action (rather 
than on the rationality of  a fundamentally critical attitude towards 
earlier interpretations and change through only critical interventions 
and new interpretations). For the modern West, and for those 
influenced by its concept of  time, history itself  is a chronology of  
good and bad actions and their causes, and every revolution is a 
disjunction in time which must be either protected against counter-
revolutions or reduced to the stature of  a false 'coming' on the way to a 
real revolution. 

The subsidiary assumption of  the second approach is that the 
cultures living by myths are ahistorical and thus, representatives of  an 
earlier, second-rate social consciousness. Historical societies are the 
true representatives of  mature human self-consciousness and, 
therefore, their constructions of  the ahistorical societies are more valid 
scientifically than those of  these societies themselves. The latter must 
act out their ahistorical fates as understood by those who are 
historians to the world. 

This is the paradigm of  the adult-child relationship which was 
challenged in Gandhian theory as well as practice.98 This 

                                                            
98 It was at the level of  practice that Gandhi introduced into Indian concepts of  childhood 
and child-rearing something analogous to the concept of  original sin. It is a moot 
psychological point whether, without this distortion of  the Indian tradition of  childhood (see 
Sudhir Kakar's 'Childhood in India: Traditional Ideals and Contemporary Reality', 
International Social Science Journal, 1979, 31(3)1 pp. 444-56), Gandhi personally could have 
given such a centrality to the concept of  seva or service in the public sphere and to the idea of  
intervention in life situations for which there was very little place in the high cultures of  
India. Gandhi's concept of  seva was essentially reparative; it was born of  his own personal ex-
periences, which partly underwrote a Western-style solution of  his Oedipal conflicts. As a 
result, Gandhi built his concept of  political and social work on an un-Indian concept of  a 
sinful childhood which could be atoned for in adulthood only through the reparative gesture 
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was done in two ways: by reaffirming the language of  continuity and 
by re-emphasizing the language of  self. 

The language of  continuity took advantage of  the deep ambivalence 
towards disjunction in the ideologv of  modernity. Modernity seeks to 
locate all 'true' creativity, including creative social action, in clear-cut 
breaks with the past. Yet, paradoxically, it strives hard to locate each 
such break in history. For instance, the rhetoric of  revolution not only 
undervalues anything which is insufficiently disjunctive with the past; 
it positively disvalues reformism as a hindrance to revolution. At the 
same time, the effort of  every modern history of  revolutions and every 
revolutionary thought is to place all 'true' or 'false' revolutions in 
history. No explanation of, or call for, a revolution is complete unless 
it has spelt nut the historical continuities which has or could lead to a 
revolution or would explain its career line. 

The language of  continuity re-legitimized the under-emphasis on 
disjunction in the Indian world view. It recognized that exactly as the 
language of  revolution hid within it the message of  continuity, the 
language of  continuity too had a latent message of  disjunction. Indian 
culture emphasized continuities so much that even major breaks with 
the past passed as minor reforms, till the full implications of  the break 
became evident after decades or centuries, when the metaphors of  
continuity and permanence could no longer hide the fundamental 
changes that had already taken place in the culture. (The Bhakti 
movement is a reasonably good example of  the process being 
described.) It therefore did not ultimately matter whether one used the 
rhetoric of  disjunction or of  continuity, as long as the feel for the 
immediacy of  suffering was maintained and suffering was not reified 
through an ornate sophisticated intellectual packaging. 

The reaffirmation of  the language of  self  could be briefly described 
as a part of  an old dialectic. The modern world view challenges the 
traditional faith that greater self-realization 

 

                                                                                                                              
of  public service. See Erikson, Gandhi's Tnuth, 6. 
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leads to greater understanding of  the not-self, including the material 
world. Modernity includes the faith that the more human beings 
understand or control the •objective' not-self, including the not-self  in 
the self  (the id, the brain processes, social or biological history), the 
more they control and understand the self  (the ego, praxis, 
consciousness). A non-modern person, if  using Freudian or Marxian 
categories, would argue the other way round: the more he understands 
his ego or his praxis, he would say, the more he understands the 
universal primary processes of  the id as well as the universal dialectic 
of  history. It is possible that the non-modern civilizations had to some 
extent exhausted the critical or creative possibilities of  this primacy 
given to self-realization when modernity began to stress the other side 
of  the story. But modernity in turn had over-corrected for the staleness 
of  the older vision when critical traditionalists like Thoreau, Tolstoy 
and Gandhi began to re-emphasize the world views which, through 
self-control and self-realization, sought to understand and change the 
world. 

It was as a part of  these two languages that Gandhi broke out of  the 
determinism of  history. His concept of  a free India, his solution to 
racial, caste and inter-religious conflicts and his concept of  human 
dignity were remarkably free from the constraints of  history. Whatever 
their other flaws, they gave societies the option of  choosing their 
futures here and now— without heroes, without high drama and 
without a constant search for originality, discontinuous changes and 
final victories. They were the Indian version of  historians 'who impose 
dominion upon fact instead of  surrendering to it'.99 If  the past does 
not bind social consciousness and the future begins here, the present is 
the 'historical' moment, the permanent yet shifting point of  crisis and 
the time for choice. One can either call it an Oriental version of  the 
concept of  permanent revolution or a practical extension of  the 
mystical concept of  timeless time in some Asiatic traditions. 

With this, Gandhi rounded up his critique of  the colonial 
 

                                                            
99 Ellmann, 'The Critic as Artist as Wilde', p. 30. 
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consciousness and proceeded to fight the organized aspects of  
colonialism. That second battle does not concern us here. 

VIII 

I started with the proposition that colonialism is first of  all a matter of  
consciousness and needs to be defeated ultimately in the minds of  
men. In the rest of  this essay I have tried to identify two major 
psychological categories or stratificatory principles derived from 
biological differences which gave structure to the ideology of  
colonialism in India under British rule and to show how these 
principles related the colonial culture to the subject community, and 
ensured the survival of  colonialism in the minds of  men. I have also, I 
hope, shown that the liberation ultimately had to begin from the 
colonized and end with the colonizers. As Gandhi was to so clearly 
formulate through his own life, freedom is indivisible, not only in the 
popular sense that the oppressed of  the world are one but also in the 
unpopular sense that the oppressor too is caught in the culture of  
oppression. 

One question now remains to be answered. In examining parts of  
the mindscape of  British colonialism in India I have gone back into 
time. Has that time travel observed the rules of  history or is it also a 
matter of  a myth ? Did Gandhi really construct human nature and 
society the way I have described ? Or is mine a second-order 
construction—a secondary elaboration, as a psychoanalyst may prefer 
to call it—which imputes to a man a new structure in the manner of  
India's traditional commentators on persons and texts? Perhaps the 
question is irrelevant. As Gandhi so effortlessly demonstrated, for 
those seeking liberation, history can sometimes be made to follow 
from myths. 
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1

Introduction (dharmaśāstra)

Law is the theology of ordinary life. it is both the instrument and the 
rhetoric by which the most familiar, repeated, and quotidian of human 
acts are first placed in a system or structure larger than individual experi-
ence. Law thus provides the initial movement toward a transcendence of 
personal consciousness and meaning that makes possible the higher order 
coordination of human activity, the vision of meaning in life abstracted, 
and the achievement of ethical, social, political, economic, and religious 
goods. Law, or rules if you prefer for now, are a key part of every child’s 
socialization into a family, a school, or a team. The communal rules to 
which we subject our children and ourselves impart meaning and purpose 
to the collective of which we become a part. as the scope and scale of such 
rules increase to approach the level more commonly understood as law, 
the sense of achievement, good, and transcendence provided by the law 
becomes more abstract and distant. nevertheless, at every level, the plural-
ity of laws by which we lead our lives encode assumptions and ideas about 
what we aspire to as human beings and what we presume about ourselves 
and others. Those assumptions, ideas, and presuppositions i call theol-
ogy, and they pertain to ordinary life, things near to us like family, birth, 
death, sex, money, marriage, and work – all common themes in the law.

in staking this claim, i am obviously asking the reader to set aside or 
extend commonplace notions of law that exist today. one cannot deny 
the increasing global acceptance of a once parochial notion of law as 
rules backed by sanctions enforced by the state. This very modern, very 
european notion of law is not natural, not a given; it was produced at a 
specific moment in history and promulgated systematically and often for-
cibly through the institutions of what we now call the nation-state, espe-
cially those nations that were also colonial powers.1 Many now argue that 

1 See harold Berman, Law and Revolution: The Formation of the Western Legal Tradition 
(Cambridge: harvard university press, 1983), p. vii; Gerald postema, Bentham and the Common 
Law Tradition (oxford: Clarendon press, 1986), p. 15.
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2 The Spirit of Hindu Law

“particularly in the developed west, contemporary law posits a fundamen-
tal conceptual divide between sacred and secular . . . [but] the assertion of 
that divide has its own history, one that defines western modernity itself.”2 
The restriction of law to state-based rules and institutions led in the twen-
tieth century to a kind of backlash against understanding law exclusively 
as legal positivism. Two important results were the legal realism and, later, 
legal pluralism movements (among others). Legal realism emphasized the 
elements of law in practice that had little or nothing to do with the inter-
pretation of legislative statutes and the application of rules in court. Legal 
pluralism in turn emphasized other normative domains that often served 
functionally similar roles to state-based laws but without or beyond the 
control or oversight of the state itself.

first and foremost, therefore, this is a book about the nature of law, and 
more specifically its dependence and influence on religion.3 when think-
ing about law, many of us think exclusively in terms of what the law and 
its institutions do to us, rather than focusing on what the law does for 
us. in other words, we tend to highlight what law restricts and constrains 
rather than what law enables and achieves. This emphasis derives from 
the thoroughgoing efforts to “secularize” the law by removing all elements 
of religion from the law and placing exclusive control over the law in the 
hands of the state. “Secularization,” a term that could mean simply the 
process of the emphasizing of this world and worldly affairs – a process 
that does not necessarily exclude religion – has also come to mean the 
process of eliminating religion from public and civic life. Two centuries of 
“secularization,” however, have hardly removed all religious elements from 
the law, even in the most secular, liberal, democratic nations. The lan-
guage of secular theology includes words such as justice, order, security, 
family, tolerance, equality. in other words, a very similar range of ideas as 
any transcendental theology.

The formulation of law as the theology of ordinary life may at first seem 
unusual, even strident, but it is an extension of existing scholarship on 
the relation of law and everyday life. The key in this scholarship has been 
to find a way to connect law and everyday life without collapsing them 

2 Martha Merrill umphrey, austin Sarat, and Lawrence douglas, “The Sacred in Law: an 
introduction.” in Law and the Sacred (Stanford: Stanford university press, 2006), p. 1.

3 it is important, however, to state up front that i do not intend to reduce law to religion in the form 
of theology in any historical or chronological sense that might be taken as a crass durkheimian 
originalism. rather, the relationship of law and religion i examine here is conceptual and mutual, 
though it has important institutional consequences as well.
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3Introduction

indistinguishably. what i propose in this book is that the practice of theo-
logy helps us see how actions and events of ordinary life first instigate law-
making through theological reflection and are then in turn influenced by 
those very laws. Theology is the attempt to understand or to give meaning 
to the transcendent significance of acts. normally, we think of theology 
as directed, as its etymology clearly tells us, toward God or gods, i.e., to 
otherworldly affairs. however, most, if not all, theological traditions in 
this sense also direct attention toward the affairs of the mundane world.4 
when they do so, i suggest that theological reflection takes shape as the 
law. The act of reflection converts a mere act, a movement of the body, 
into an obligation. This kind of reflection, focused as it is on the ordinary 
world and ordinary actions, is theological because it is a reflective attempt 
to impart meaning and purpose to quotidian acts.

There are many ordinary acts that are rarely, if ever, subject to theo-
logical reflection in the sense i intend – blinking, for instance – but many 
other acts of this kind do become the subject of theological concern – take 
urination, defecation, and even breathing (think here of the rules/laws for 
meditation). it is the intrusion of such theological consideration into an 
otherwise taken-for-granted action that brings it into the realm of law. 
when the act in question is more deliberate or by nature requires more 
attention, it is all the more likely to be considered theologically.

Take an example: walking one’s children to school. it is obvious that 
this act by itself, no matter how often done, does not create law. however, 
as soon as one begins to think about or reflect upon why and how one 
gets children to school, a host of important questions arise. Suppose, for 
instance, that one decides that two factors, being a good parent and ensur-
ing the child’s safety, take precedence over all other factors in motivating 
this act. immediately, two values, two ethical goods, have been identi-
fied through self-reflection and reflection on the mundane world. now, 
unless such reflection is meant to remain idiosyncratic, motivating only 
one person, we are faced with a situation in which many people may agree 
that these are suitable motivations for walking one’s children to school. 
parents should be good and children should be safe. These crude, reduc-
tive conclusions when set in the context of reflection on the specific act of 
walking children to school beg in fact for the creation of legal restrictions 
and guarantees that people can achieve their goals to be good parents 

4 Compare, for example, Ball’s notion of “nonreligious theology” as a “performance” necessary for 
any understanding of law. See Milner S. Ball, The Word and the Law (Chicago: university of 
Chicago press, 1995), p. 2.
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and have safe children. Thus arise severe speed limits for vehicles near 
schools and the provision of crossing-guards or crossing-flags at major 
intersections.

in the city where i live, the city government recently included appro-
priations to pay crossing guards. The mayor announced this decision with 
some fanfare at a local school saying, “This is one of those things that is, 
and should be, a priority; we should be protecting the health and safety of 
kids.” 5 he also associated the move with public health and promoted it as 
part of the city’s fitness initiative. a document prepared by three national 
organizations with guidelines for crossing guards further suggests, “The 
presence of adult crossing guards can lead to more parents feeling comfort-
able about their children walking or bicycling to school.”6 Most interesting 
to me was the fact that almost every picture of children crossing a street 
included in the brochure also pictured a parent. one might think that the 
presence of crossing guards would lead to fewer parents accompanying 
their children to school, but the opposite seems true. Clearly, more than 
safety is involved in the demands made for crossing guards, crossing flags, 
and vehicle speed limits. The demands and the laws that emerge from 
them result from assumptions and aspirations about what it takes today 
to be a good parent and to have safe children. Those assumptions and 
aspir ations in turn are part of an effort at worldly transcendence, a way 
of making parts of the ordinary world meaningful and ethically good. in 
this way, the law encodes theological ideas about ordinary actions.

Surely, the two goals are shared by parents even in communities that 
do not demand legal limitations and enablings that support this specific 
act. But, it is a theological reflection on this specific ordinary action in a 
specific community at a specific time that leads to the creation of laws that 
are prompted by an attempt to give meaning to what might otherwise be 
an unreflective habit.

Take another example, this time from South asia: bathing. it would 
certainly be a stretch for many people in europe or the united States to 
see how bathing as an act of ordinary life could possibly be the subject 
of theological reflection and, thus, in my formulation, of law. however, 
almost every system of religious law contains rules for bathing, both the 
appropriate times or occasions for cleaning the body and the methods 

5 Badger Herald, october 4, 2005, “City allows for Crossing Guards,” available at http:// 
badgerherald.com/news/2005/10/04/city_allows_for_cros.php.

6 “adult School Crossing Guard Guidelines,” prepared by the national Center for Safe routes 
to School, available at www.saferoutesinfo.org/guide/crossing_guard/pdf/crossing_guard_ 
guidelines_web.pdf.
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used while bathing.7 among most hindus in india, for example, it would 
be unconscionable to worship at a temple without first having bathed. 
Traditionally, that bath itself would also have taken place in the temple 
tank. Bathing and rites of ablution are prominent in the hindu law texts.

for instance, consider just some of the explicit instructions for bathing 
given in the Laws of Manu (5.134, 136–7):

To purify oneself after voiding urine or excrement and to clean any of the twelve 
impurities, one should use a sufficient amount of earth and water . . . a man intent 
on purifying himself should apply one lump of earth on the penis, three on the 
anus, ten on one hand, and seven on both. This is the purification for household-
ers. it is twice that much for students, three times for forest hermits, and four 
times for ascetics.

here again, there is no need to explain to people how to clean themselves. 
That is completely beside the point. The context at hand in the text is the 
purification of people and things in order for both to be effective partici-
pants in, or tools for, religious rituals, and also for social interactions. The 
ordinary action of bathing becomes through a theological connection to 
religious purification more than mere hygiene. it is now both a rite and a 
law that enhances and enables other acts, as also a set of restrictions that 
must be observed in order to participate in those acts.

Moreover, even hygiene, defined as both biological and social cleanli-
ness, is at the root of rules, even laws, regarding bathing even in the west. 
one need only refer to showers being required before swimming, before 
returning to work, before incarceration, and so forth. Biological cleanli-
ness is by no means the only criterion at work in such circumstances. it is 
the issue of social cleanliness and courtesy, being mandated through rules 
(admittedly rarely enforced), that take the simple act of bathing into the 
realm of theology. Yes, it is a worldly theology, but one that is as old as 
mankind, as Mary douglas’s work on dirt and defilement has shown.8

i have thus settled on this mode of thinking being theological reflec-
tion instead of ethical, ideological, or philosophical reflection for several 
reasons. first, theology signals the strongly religious element involved 
when turning ordinary acts into rituals and thereby giving them a tran-
scendent, if still worldly, significance or meaning. Second, theology fre-
quently connotes an abstract, even abstruse, intellectual activity. for 

7 Compare abraham Cohen, Everyman’s Talmud: The Major Teachings of the Rabbinic Sages (new 
York: Schocken, 1995 [1949]), pp. 241–59; nu ha Mim Keller (trans.), Al-Maqasid: Nawawi’s 
Manual of Islam, rev. edn (Beltsville, Md: amana, 2002), pp. 12–31.

8 Mary douglas, Purity and Danger (London: routledge, 1966), pp. 34–40.
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Gladstone, “Theology is ordered knowledge; representing in the region of 
the intellect what religion represents in the heart and life of man.”9 at its 
root, theology is the process of making sense of religious institutions and 
experience to oneself and to others. This definition would seem to beg the 
question of how to place a boundary around religion itself, but in my view 
theology is the very process of making that boundary. everyone does this, 
but not everyone’s ideas count for the same or have equal influence beyond 
themselves. plural theologies emerge just as plural legal orders emerge, and 
in relation to one another. The abstract or abstruse quality of theology is 
associated with its more professionalized forms, the theologies of priests, 
rabbis, pandits, and mullahs, and these tend to be hegemonic for many 
people, though never fully so. finally, theology also connotes an agenda 
informed by shared teleological ends toward which the system works. 
Those ends may be ethical, political, soteriological, or ideological, but the 
act of reflection that coordinates these ends i will call theology.

There are several advantages to conceiving of law as the theology of 
ordinary life. first, the gap between rule and behavior is acknowledged 
and recognized. Law and society studies have insisted on this point for 
some time. Law and the actions of ordinary life connect but do not col-
lapse into one another. Second, the sometimes stark division between law 
and everyday life is bridged through the mediating concept of theology. 
That bridge insists neither on total interpenetration nor on real separation, 
but rather clarifies the manner in which the two tend to overlap or come 
together. Theology, even in classic formulations such as St anselm’s “faith 
seeking understanding” (fides quaerens intellectum), captures the limi-
nal position of humanity in living between unconscious sentiment and 
rationalized discourse. Third, this conceptualization indicates that law is 
a special kind of theology focused on ordinary human activities, institu-
tions, and events. other theologies surely exist, but when the theological 
perspective is brought to bear on ordinary life, the result is law. fourth 
and finally, the associations of theology with religion bring out the sense 
of higher purpose involved whenever law is invoked, and do so in a way 
that challenges all-too-easy understandings of religion itself as mere belief. 
if law is the theology of ordinary life, then religion is not a phenomenon 
directed solely at otherworldly ends, at God or gods, or at escaping or cir-
cumventing the practices of ordinary life. in this way, transcendence does 
not have to imply denial of or disengagement from the world. Law is both 

9 w.e. Gladstone, “proem to Genesis,” The Nineteenth Century 19 (1886): 1–21, quote from p. 19.
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7Introduction

a means and an end for giving ordinary life meaning and value through 
a worldly transcendence. This is why law is often connected with other 
human goods such as order and justice.

Turning to the other element of the opening definition, whether we 
speak of everyday, ordinary, day-to-day, or workaday life, Alltagsleben, 
or la vie quotidienne, we are obviously grasping for something elusive – a 
way to capture the flux of human experience in its most immediate and 
most dominant sense. one might dispute whether we can do this at all 
given that this kind of experience changes faster than it can be fixed or 
named by language. Still, investigations into that flux are as old as the 
Buddha and we constantly strive to categorize and fix our lived experi-
ence in words. The now fairly large secondary literature on everyday life 
has argued for various ways to conceive of both the theoretical and the 
actual place of everyday life in relation to other more palpably defined 
human institutions. Some, like de Certeau, want to see everyday life as the 
social location for the contestation of power by ordinary people, the point 
at which coercive and oppressive social and political pressures are negoti-
ated and resisted in the lives of people.10 others, like das, want to find 
in everyday life a safe haven of routine and the social location for coping 
with the intrusions of social and political power.11 So, when we turn to law, 
what are we looking for with respect to ordinary life?

in their seminal thematic essay on the topic, Sarat and Kearns argue 
that an examination of law in everyday life allows us to avoid what they 
call the “law-first” perspective on the role of law in society. Two basic 
views of law in everyday life have dominated legal scholarship. The first, 
the instrumental view, “posits a relatively sharp distinction between legal 
standards, on the one hand, and nonlegal human activities, on the other.”12 
instrumentalists are “centrally interested in law’s effectiveness,”13 or the 
degree to which laws achieve their intended effects on society. Moreover, 
in this view, “‘Law’ or ‘the legal system’ . . . is a distinctly secondary body of 
phenomena. it is a specialized realm of state and professional activity that is 
called into being by the primary social world in order to serve that world’s 

10 Michel de Certeau, The Practice of Everyday Life, trans. S. rendall (Berkeley: university of 
California press, 1984).

11 veena das, Life and Words: Violence and the Descent into the Ordinary (Berkeley: university of 
California press, 2006).

12 austin Sarat and Thomas Kearns, “Beyond the Great divide: forms of Legal Scholarship and 
everyday Life.” in a. Sarat and T. Kearns (eds.), Law in Everyday Life (ann arbor: university of 
Michigan press, 1993), p. 21.

13 Ibid., p. 24.
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needs.”14 The second, the constitutive view, “suggests that law shapes soci-
ety from the inside out, by providing the principal categories that make 
social life seem natural, normal, cohesive, and coherent.”15 Constitutivists 
tend to see the effect of law in terms of “meaning and self-understandings 
rather than in the results of sanctions.”16 following Geertz, the constitu-
tive view argues that “law, rather than being a mere technical add-on to 
a morally (or immorally) finished society, is, along of course with a whole 
range of other cultural realities . . . an active part of it.”17 finally, advocates 
of the constitutive view usually take this view because they are in fact 
critical of the hegemony of law in Gramsci’s sense, i.e., the way in which 
law pre-structures and predetermines nefarious social realities concerning 
race, gender, class, religion, sex, and so forth. The strong advocates of one 
view or the other aside, Sarat and Kearns make a compelling case that 
everyday life shapes the real effects of law, even as it is simultaneously 
constituted by law, if only partially. in other words, both the instrumental 
and the constitutive views are partially correct.

in the end, the instrumental and constitutive views of law and everyday 
life differ quite dramatically over the question of whether law and every-
day life are separate and distinct or together and intermingled. Sarat and 
Kearns try to offer a way out of the either/or quality of the two views by 
asking us to step outside what the two views share, namely an emphasis 
on law as the first site of intellectual reflection. viewed instead from the 
perspective of everyday life, it is easy to see how law is both an instrument 
that hammers away at human actions, sometimes very ineffectively, and 
a pervasive influence over the way we live our lives. So, asking questions 
from the perspective of everyday life toward the realms of law seems to 
avoid some of the problems in beginning with law. Still, i can’t help think-
ing that the difference boils down to: if you want to see law everywhere, 
you can; if you don’t, you won’t. instrumentalists emphasize the gap or 
separation between law and everyday life. Constitutivists emphasize rather 
their interpenetration. is there another alternative?

when Sarat and Kearns claim that both views put law first, i think 
they really mean state law, primarily in the form of legislation and judi-
cial precedent. what seems missing so far from their discussion of law 
and everyday life is a thorough consideration of legal pluralism. The fact 

14 robert Gordon, “Critical Legal histories,” Stanford Law Review 36 (1984): 60.
15 Sarat and Kearns, “Beyond the Great divide,” p. 22. 16 Ibid., p. 27.
17 Clifford Geertz, “Local Knowledge: fact and Law in Comparative perspective.” in Local 

Knowledge: Further Essays in Interpretive Anthropology (new York: Basic Books, 1983), p. 218.
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9Introduction

of plural legal regimes undermines clear boundaries between law and 
 everyday life in the same manner described by the constitutivists, but it 
also reveals the definite limits of legal regimes of the state to make change 
and control action. engel recognizes this in his use of the term “domain” 
to speak of coordinations of law and social context that vary widely in 
scope and power: “the continuum of normative orders ranging from the 
‘law’ of the supermarket check-out line to the constitutional interpreta-
tions of federal courts.”18 Still, even engel struggles to avoid collapsing 
law and everyday life without any distinction, and he recommends finally 
that we “reconsider one of the most obvious facts about ‘official’ law in 
relation to everyday life: its externality . . . the norms, procedures, and 
sanctions of law are generally extrinsic to particular social domains.”19 
engel is surely right to point to law’s potential to be external to the social 
domain it purports to govern. at the same time, engel has to revert to the 
notion of “official” law in order to make this point, a term that tends to 
be understood as “real” law, i.e., what we really mean by law, academic 
contortions aside.

The advantage of legal pluralism as a model for understanding law and 
everyday life is that it opens up the possibility for nuanced, multi-level 
descriptions that show a close relationship between law and ordinary prac-
tice at some levels and considerable divergence at others. The disadvantage 
of legal pluralism, however, is that we lose clarity about the boundaries 
of both law and everyday life, when we call several different normative 
orders “legal” and incorporate even wider swaths of human action under 
the label “everyday.” nevertheless, i want to accept that studies of law and 
everyday life must be more informed by the fact of legal pluralism because 
i think the trade-off is worth it and because i think categories like law and 
everyday life are always contestable and fluid. in fact, it is their very elastic-
ity that helps make expansions and contractions of their scope productive 
intellectual endeavors for understanding the world around us. Moreover, 
and more importantly, thinking of law as the theology of ordinary life 
allows us to think of the same process operating at different scales and in 
different social contexts, while still maintaining a shared quality. The dis-
tinctiveness of law, therefore, is not to be found by arguing for some social 

18 david engel, “Law in the domains of everyday Life: The Construction of Community and 
difference.” in Sarat and Kearns, Law in Everyday Life, pp. 125–6. engel acknowledges his debt to 
Moore’s well-known articulation of law as a “semi-autonomous social field.”

19 Ibid., p. 168.
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10 The Spirit of Hindu Law

or institutional level as the best cut-off point, but rather by articulating the 
common process and subject matter of law – theology and ordinary life, 
respectively.

R el igious l aw,  H inDu l aw,  a nD DH a R m a śā stR a

focusing on a religious legal system has the advantage of a contrary 
emphasis to that of thinking of law in terms of legislatures, courts, police, 
and the state.20 religious law emphasizes the role of law in the service 
of religious goals, or how the law helps accomplish religious ends.21 one 
could just as easily look at other traditions of religious law such as Jewish 
law, islamic law, or Canon law for similar cues about the close relation-
ship of religion and law. in fact, several existing studies do just that.22 
Too often religious law is classified together with natural law, when in 
fact all religious legal systems recognize a diversity of the sources of law, 
including sources that are natural (reason, deity), positive (ruler’s edict, 
legislation), and traditional (custom, precedent). Because of the way they 
persist in contemporary political and legal contexts as the province of 
clerics, priests, and rabbis, religious laws are regularly portrayed as dog-
matic, primitive, irrational, and anti-modern. Modern nation-states can 
permit no competition in the domain of law and, for structural reasons, 
must seek to destroy the real pluralism that exists in every national juris-
diction. That structural commitment is based on a misrepresentation of 
religious legal systems as inherently against this world and only interested 
in the not-of-this-world transcendence associated, wrongly in my view, 
with Christianity.

20 robert M. Cover, “foreword: Nomos and narrative,” Harvard Law Review 97 (1983–4): 4–68, 
suggests that these elements are “but a small part of the normative universe that ought to claim 
our attention” (4). in terms of law’s fecund capacity for “jurisgenesis,” Cover writes, “Law is 
a resource in signification that enables us to submit, rejoice, struggle, pervert, mock, disgrace, 
humiliate, or dignify” (8).

21 To my mind, the change of emphasis from what law restricts to what law enables defines religious 
law. part of the argument here is to suggest that every legal system must contain at least some reli-
gious elements and presuppose some goods and some ethics that may be understood in religious 
terms. other scholars are less comfortable with the label “religious law.” See andrew huxley 
(ed.), Religion, Law and Tradition: Comparative Studies in Religious Law (London: routledge, 
2002).

22 for example, Berman, Law and Revolution; Bernard G. weiss, The Spirit of Islamic  
Law (athens: university of Georgia press, 1998); Calum Carmichael, The Spirit of Biblical Law 
(athens: university of Georgia press, 1996); r.h. helmholz, The Spirit of Classical Canon  
Law (athens: university of Georgia press, 1996); and Geoffrey MacCormack, The Spirit of 
Traditional Chinese Law (athens: university of Georgia press, 1996).

84

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings)Only for private circulation



11Introduction

a study of religious law, therefore, has the potential to show first of 
all that a different kind of transcendence is possible that is worldly and 
yet still fully religious.23 a comparative study of religious law, however, 
can also uncover and disentangle the complex interdependence of law and 
religion, even under systems that purport to be “secular” and, therefore, 
nonreligious. an easy way to conceptualize the distinction i make here is 
to recognize a difference between the separation of church and state and 
the separation of religion and law.24 The former is a laudable and achiev-
able goal for a political community, but the latter is both impossible and 
conducive to deceptive and false rhetoric about the law that can be polit-
ically misused and manipulated.25 extreme views about the need for law 
to be “secular” were regularly invoked in twentieth-century totalitarian 
regimes as part of the pogroms against particular religious communities, 
while covering up the highly religious underpinnings of laws promoted by 
such regimes.26

as a study of religious law, this book is not an attempt to demonstrate 
directly how religion still impacts law today and vice versa. instead, i pro-
pose to examine the necessary and essential linkages between law and 
religion by studying a system of religious law largely unknown to non-
specialists, the tradition conventionally known as hindu law. The bene-
fit of looking at hindu law lies precisely in the newness of it both for 
people interested in law and those interested in religion. Looking at the 
universal human phenomena of law and religion through the categories 
of a less familiar tradition forces us to pay closer attention to the details of 
the particular tradition itself and encourages a greater reflexivity because 
one cannot presume too much in advance. So, i am trying to take advan-
tage of hindu law’s unfortunate exotic status to reveal underexamined 
presuppositions in current understandings of the nature of law and to 

23 The best study of this special sense of transcendence in the hindu context is francis X. Clooney, 
“Jaimini’s Contribution to the Theory of Sacrifice as the experience of Transcendence,” History 
of Religions 25:3 (1986): 199–212. Clooney summarizes: “in short, it is anthropocentrism that is 
transcended in Jaimini’s interpretation of sacrifice. human meaningfulness is recognized and 
organized in balance with other equally important perspectives. Man realizes that he is part 
of something larger than himself – not the work of the gods or the order of the cosmos or what 
happened in the beginning, but the here and now, the perceived and repeatable performance of 
the vedic sacrifice. By this realization he experiences the transcendent and recognizes that this 
experience itself is only a part of the ultimate meaning of the world” (p. 211).

24 See austin Sarat, Lawrence douglas, and Martha umphrey, Law and the Sacred 
(Stanford: Stanford university press, 2006), p. 14.

25 Ibid., p. 15.
26 See hannah arendt, The Portable Hannah Arendt, ed. peter Baehr (new York: penguin, 2000), 

pp. xvii, 119–40, and 471.
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12 The Spirit of Hindu Law

suggest certain beneficial lessons that may be learned from the hindu 
legal tradition.

Let me be clear. it is not that Hindu law is the theology of ordinary life 
for Hindus. it is that the specifically religious foundations of all legal sys-
tems can be revealed through an examination of the hindu legal tradition. 
The more narrow claim, while true and important for an understanding 
of hindu law itself, perpetuates academic emphases on difference and 
uniqueness, rather than on comparability and shared imaginings. one 
purpose of this work is to suggest that the time has come for a different 
emphasis, one in which the distinctive and contextualized descriptions of 
hindu law take second place to a rigorously comparative description.

in pursuit of this comparative emphasis, i repeatedly challenge the con-
ceptualizations of both elements of hindu law – hinduism and law – as 
well as the constitutive concepts of the hindu legal tradition.27 in each 
chapter, i attempt to frame new questions about distinct concepts as part 
of the overall argument to re-imagine hinduism in the light of law and 
law in the light of hinduism. each chapter has a threefold movement that 
begins with an explanation and analysis of a key concept from the scholastic 
tradition of hindu jurisprudence. The concept is first explained insofar as 
possible in its own terms, that is, situating it in the context of the assump-
tions and worldview of the authors of hindu legal texts. next, the concept 
is linked to other hindu jurisprudential ideas and the broader traditions 
of hinduism. finally, i consider a larger comparative issue such as ethics, 
meaning, property, or conflict, that emerges in connection with the Sanskrit 
term. The three sections of each chapter correspond to these three concerns. 
The book thus tacks between consideration of religion and law as presented 
in the hindu legal texts and interpretive analysis of the comparative valence 
and value of hindu jurisprudence. Though not particularly recommended, 
the book could be read by reading just the first section of each chapter if one 
were interested in basic technical descriptions of key hindu legal concepts, 
or just the second section of each if one wanted an overview of the hindu 
law tradition, or just the third sections if one’s primary interest lay in the 
comparative and theoretical significance of the hindu law tradition.

The fulcrum of the argument about the mutual modulation of both law 
and hinduism is a specific genre of texts in the Sanskrit language known 

27 i am, of course, aware of the problematic conceptual history of the terms “hindu” and 
“hinduism,” but for the purposes of the present work i use it as suitable and defensible descrip-
tion of this tradition of religious jurisprudence and law. See donald r. davis, Jr., “hinduism as 
a Legal Tradition,” Journal of the American Academy of Religion 75:2 (2007), pp. 241–67, for a spe-
cific discussion of my approach to the issue.
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13Introduction

as dharmaśāstra. in common parlance, though not without distortion, 
these texts are also called the hindu legal texts or lawbooks. These texts 
contain what i will call hindu jurisprudence, a way of thinking about law 
from a distinctively hindu perspective.

for those who coined the label, hindu law referred to the laws appli-
cable to hindus in British india as determined through translations of 
dharmaśāstra texts by British orientalists and the precedents of hindu 
law cases brought before British judges in india. as a result of a well-known 
misinterpretation of what dharmaśāstra texts were, the British used them 
as though they were legislated codes and applied them uniformly through-
out their territories in india, according to their own classification of reli-
gious identity. This poorly conceived presentation of a “native” indian legal 
tradition was subsequently backread as a convenient, and less intimidating, 
label for the system of religious jurisprudence given in dharmaśāstra and 
also appropriated in the development of the still operative system of per-
sonal laws in india and elsewhere today. although always either an anach-
ronism or a distortion, the value in preserving the label “hindu law” comes 
from its insistence that there is a legal history in hindu traditions and that 
hinduism does indeed have something to add to legal studies.

understood as a long historical tradition, hindu law can legitimately 
refer to different but related institutions and practices. hindu jurispru-
dence, by contrast, is restricted almost exclusively to the legal theory of 
dharmaśāstra texts. There is no real sense that a point of substantive 
hindu law or of hindu legal reasoning could emanate from anywhere 
else, unlike for instance the highly variegated theories of soteriology, ritual 
practice, cosmology, etc. that collectively and conventionally are seen as 
equally part of hinduism. it is for this reason that i have come to define 
classical hindu law in the following terms:

Classical hindu law was a variegated grouping of local legal systems that had 
different rules and procedures of law but that were united by a common juris-
prudence or legal theory represented by dharmaśāstra. in premodern india, the 
practical legal systems of any two given hindu communities may have operated 
quite differently, but they were both likely to respect the “spirit” of dharmaśāstra 
and incorporate it into their legal rules, processes, and institutions. The degree of 
correspondence between dharmaśāstra and practical law made a system more or 
less hindu.28

28 donald r. davis, Jr. “Law.” in S. Mittal and G. Thursby (eds.), Studying Hinduism (new 
York: routledge, 2008), p. 225. obviously, the propriety of the label hindu for any particular 
legal system is a matter for empirical and historical investigation and judgment.
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14 The Spirit of Hindu Law

This definition attempts to account for clear historical variations in the 
practice of hindu law and the distinction, even separation, of such practice 
from dharmaśāstra rules, while still incorporating the unifying effects of 
dharmaśāstra on patterns of legal thought and, to some extent, substantive 
rules of law. ironically, hindu law was never a simple matter of applying the 
dharmaśāstra until the British tried to do so. So, what is dharmaśāstra?

recent research on the composition of the early dharmaśāstra texts 
suggests that their origins come from three sources:

1 historically existing customary norms;
2 reformulations of earlier texts on dharma and sometimes other  

genres; and
3 innovative rules and frameworks of individual authors.29

parsing out which parts of a text originate from what sources is very dif-
ficult, however, and is only achievable through extensive knowledge of 
other Sanskrit texts and further historical evidence.

a typical dharmaśāstra text reads like a list of rules. a topic is announced 
and situated in some larger frame; for example, “i have described above 
the entire Law relating to decisions regarding boundaries. next, i will 
explain how cases of verbal assault are to be decided” (Mdh 8.266). Then 
a shorter or longer list of rules pertinent to that topic is given; for example, 
“for assailing a Brahmin, a Kṣatriya ought to be fined 100, and a vaiśya 
150 or 200, but a Śūdra ought to suffer corporal punishment. a Brahmin 
should be fined 50 for abusing a Kṣatriya, 25 for abusing a vaiśya, and 12 
for abusing a Śūdra” (Mdh 8.267–8). Grammatically, the rules are usu-
ally stated in the imperative or command form known as the optative, 
though even many declarative statements are interpreted as commands. 
due to this form and style, dharmaśāstra texts give the appearance of 
being codifications set forth by lawgivers. however, the “lawgivers” here 
are all mythological figures and there is no historical evidence for either 
an active propagation or implementation of dharmaśāstra by a ruler or a 
state – as distinct from other forms of recognizing, respecting, and using 
the texts. Thinking of dharmaśāstra as a legal code and of its authors as 
lawgivers is thus a serious misunderstanding of its history.30

29 See richard w. Lariviere, “dharmaśāstra, Custom, ‘real Law,’ and ‘apocryphal’ Smṛtis,”  
Journal of Indian Philosophy 32:5–6 (2004): 611–27, albrecht wezler, “dharma in the veda and the 
dharmaśāstras,” Journal of Indian Philosophy 32:5–6 (2004): 629–54, and patrick olivelle, Manu’s 
Code of Law: a Critical Edition and Translation of the Mānava-dharmaśāstra (new York: oxford 
university press, 2005), pp. 5–49.

30 werner Menski, Hindu Law: Beyond Tradition and Modernity (delhi: oxford university press, 
2003) has been the most insistent scholar on this point.
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Closer would be to think of the dharmaśāstras as the textbooks for 
the hindu scholastic tradition of religious jurisprudence. The simile works 
because textbooks serve first to instruct someone in a particular academic 
way of thinking and, therefore, are always at some remove from practical 
life. Textbooks deal with the constructed world of an academic subject – in 
the case of dharmaśāstra, the ideal world of dharma properly performed. 
The constructed world is, of course, connected to the practical world, the 
world of ordinary life, but always through reflection and abstraction. in 
this way, the logic of everyday life is connected, as holmes would have it, 
to the logic of law, but through the mediating lens of theology.

These textbooks of hindu jurisprudence were written historically 
in four different formats.31 The early texts (c.300 bc to 100 bc), known 
as dharmasūtras, were prose texts consisting of aphoristic rules linked 
according to themes that were elaborated in later texts. The dharmasūtras 
were also explicitly ascribed to, and in some cases originated within, one 
of the vedic lineages, the traditions of recitation and ritual practice asso-
ciated with branches of the sacred vedas. The Laws of Manu (c.aD 200) 
introduced, for the first time, both a new format, namely versified rules, 
and a host of new topics, especially those pertaining to rulers, into the 
dharmaśāstra tradition. Though not traditional, modern scholars often 
describe verse texts as dharmaśāstras and smṛtis, “remembered” trad-
itions or texts.32 Both these early formats, prose and verse, are considered 
root-texts or source-texts for later commentaries and digests within the 
tradition, the third and fourth formats, respectively. it should be noted, 
however, that such root-texts continued to be produced until at least the 
eighteenth century. The earliest known commentary on a dharmaśāstra 
root-text is that of Bhāruci on the Laws of Manu or possibly asahāya on 
the Laws of Nārada in the seventh or eighth century aD. Commentaries 
are organized as complete glosses and interpretations of a single root-text, 
but they always incorporate verses from other root-texts as well as part 
of their explanations. in this way, they differ only in emphasis from the 
digests, which are organized by topic or theme, not according to a single 

31 an excellent survey of the dharmaśāstra literature is found in the first half of robert Lingat’s 
The Classical Law of India (Berkeley: university of California press, 1973). a shorter survey 
with a more up-to-date chronology of the texts is patrick olivelle, “dharmaśāstra: a Textual 
history.” in T. Lubin, J. Krishnan, and d.r. davis, Jr. (eds.), Hinduism and Law: an Introduction 
(Cambridge: Cambridge university press, forthcoming).

32 on smṛti, see recently david Brick, “Transforming Tradition into Texts: The early development 
of Smṛti,” Journal of Indian Philosophy 34 (2006): 287–302. one notes that dharmaśāstra thus 
refers generally to a whole textual tradition and specifically to the versified root-texts such as the 
Laws of Manu.
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source. digests, however, also often include lots of explanatory glosses and 
interpretations in the manner of commentaries.

The tendency has been to see the formats as somehow replacing one 
another, but the reality is different. The earliest dharmasūtra format con-
tinued in certain ways, for example in the Laws of Viṣṇu, though it was not 
a preferred mode of composition, while versified root-texts continued to 
be composed long after the earliest written commentaries were composed. 
we suspect, too, that every root-text probably had commentaries that 
have not survived or were transmitted orally right from the composition 
of the source. digests as a textual form do seem to be an innovation of 
the twelfth century aD, but no satisfactory explanation has yet been given 
for this innovation. nevertheless, digests did not displace other formats 
for dharmaśāstra. with this cursory review of the style and the genres of 
dharmaśāstra in mind, we might turn now to the subject at the heart of 
these texts, dharma.

in one way, the hindu law tradition and dharmaśāstra texts in particu-
lar are concerned with one complex thing: what is dharma and how do 
we know it and do it? it is beyond the scope of this book, or perhaps any, 
to fully explore the wide range of meanings and significance given to this 
term in the long history of india.33 what i can do here, however, is give a 
basic idea of how dharma is understood in dharmaśāstra texts and distin-
guish that idea from other prominent uses of the term. The general defin-
ition given long ago by p.v. Kane still captures well this specific meaning.

according to Kane, dharma in dharmaśāstra means “the privileges, 
duties and obligations of a man, his standard of conduct as a member of 
the Āryan community, as a member of one of the castes, as a person in a 
particular stage of life.”34 in this definition, we see at least three import-
ant elements of dharma. first, dharma establishes and is oriented toward 
privilege, duty, and obligation rather than rights and uniform principles. 
Second, dharmaśāstra views these duties almost wholly in terms of and 
from the perspective of men. as with every ancient jurisprudence, the ideal 
subject of legal and religious reflection is always male. women are con-
sidered within the system at various points, but we should keep in mind 
the essentially agnostic, though sometimes downright misogynistic, atti-
tude of the authors of these texts toward the condition and role of women. 
Third, dharma is linked to and varies according to one’s membership in 

33 for a collective attempt to describe some of dharma’s various meanings and significances in South 
asian religious history, see patrick olivelle (ed.), Dharma: Studies in Its Semantic, Cultural, and 
Religious History (delhi: Motilal Banarsidass, 2009).

34 p.v. Kane, History of Dharmaśāstra (poona: Bori, 1962–75), vol. 1, p. 3.
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particular communities. again, uniformity gives way to specific statuses 
and identities. it is worth noting, too, that none of these elements refers 
to or relies upon a supernatural source or a particular sense of morality. 
Dharma in dharmaśāstra thus connects primarily to socially determined 
statuses, duties, and institutions, and only secondarily to the fixed, tran-
scendent source of the sacred vedas of the hindu tradition discussed in 
the next two chapters.

one important aspect of dharma in dharmaśāstra not addressed here 
by Kane is the idea that dharma is both rule and substance. hacker made 
this point some time ago:

we must imagine dharma as primarily a substance or a transcendental, immater-
ial thing. This substance, this immaterial thing is first of all in concrete duties, as 
they are passed down as fixed norms and prescriptions – indeed, these norms are 
dharma, that is, dharma before its performance. Because these norms already are 
dharma, however, dharma before its performance actually does not correspond 
to our concepts “norm,” “rule,” “law,” or “duty.” all of these are far too abstract. 
Dharma is rather a concrete model of behavior with positive significance for salva-
tion that somehow exists already before its performance and waits for realization, 
or rather it is a collection of such models.35

The tenth-century dharmaśāstra commentator Medhātithi made 
exactly the same point in his commentary on the Laws of Manu: “The 
authors of the traditional texts use the word dharma sometimes in the 
sense of actions which form the subjects of injunctions and prohibitions 
and sometimes in the sense of the thing that arises from the performance 
of those actions and persists until it has given its reward.”36 it is this ambi-
guity that allows dharma to be seen as both law and merit.

it may at first be surprising that very few definitions of dharma are 
given in the textual tradition devoted to its explication. The reason few 
definitions are given, however, lies precisely in dharma’s contextuality. 
uniform statements of dharma are impossible. instead, dharma’s sources 
must be established and its basic structure enumerated according to the 
contextual factors that cause dharma to vary from person to person and 
situation to situation. an example from the Laws of Yājñavalkya shows 
the emphasis on duty, contextuality, and society. The opening verse reads 
“The sages worshipped Yājñavalkya, the lord of yogis and said, ‘Tell us in 
full the dharmas of the castes, the orders of life, and the others’” (YS 1.1). 

35 paul hacker, “dharma in hinduism,” Journal of Indian Philosophy 24 (2006): 490.
36 dharmaśabdo ‘yaṃ smṛtikaraiḥ kadācid vidhiniṣedhaviṣayabhūtāyāṃ kriyāyāṃ prayujyate, kadācit 

tadanuṣṭhānajanya āphalapradānāvasthāyini kasmiṃścid arthe (Medh on Mdh 2.6).
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The commentator vijñāneśvara tells us first that “the others” here refers to 
people of mixed caste. Then, he enumerates what dharma means by divid-
ing it into six groups. The first five categories of dharma are:

1 caste;
2 life-stage;
3 caste and life-stage;
4 special; and
5 occasional.

The last category is (6) common. i separate the first five because these are 
the ones usually found in other texts. The groups identify the principal 
factor determining various dharmas such that some dharmas are effec-
tively established by caste or life-stage alone, some by both caste and life-
stage, some by special status such as being a ruler, and some by special 
occasion such as a festival or a personal penance. The sixth category refers 
to common virtues expected of all people including non-violence, honesty, 
and purification. interestingly, but characteristically, the final category is 
enumerated in a single verse (YS 1.122) in the text. 37 The extremely concise 
treatment of this group signals its marginal position in the dharmaśāstra 
understanding and presentation of dharma.

More revealing is the sixth verse of the Laws of Yājñavalkya (YS 1.6) 
which reads, “whatever thing one gives with sincere faith to a worthy 
recipient at the right place, the right time, and by the right means, that is 
the entire definition of dharma.” The poetic impact of the root-text, its dis-
tillation of every human duty into a simple act of giving, is immediately 
undermined by vijñāneśvara’s explanation of the verse. first, he glosses 
the word “gives” by saying that it means “relinquishing by bringing about 
the complete ownership of something in another person such that it may 
never return to its original owner.” a beautiful image of sincere and sim-
ple piety is thus reframed as the legal transfer of property claims over an 
object. vijñāneśvara continues, “This brings about dharma. But, is that the 
full extent of it? no, because of the word ‘entire.’ even other things that 
are stated in the śāstra such as caste, special duties, libations, sacrifices, and 
so forth, these are the ‘entire’ cause of dharma.” again, the poetic simpli-
city suggested by the root-verse, in which the entirety of human obligation 
may be reduced to a single sincere act, is thwarted through a common 

37 The full list at YS 1.122 reads “non-violence, truth, non-stealing, purification, control of the 
senses, giving, restraint, compassion, and calmness – these are means to achieve dharma for 
everyone.” Compare Mdh 6.92.
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interpretive extension of the meaning of a single word to include, in this 
case, a host of other actions under the originally exclusive term “entire.” 
The problem for vijñāneśvara was this: the root-text can surely not mean 
what it says literally, because the remainder of the text becomes meaning-
less if it does. as prosaic as it may be, vijñāneśvara, like all commentators 
in the tradition, is charged with making the whole text make sense as a 
whole. To do that in this case, he had to read all the other dharmas to be 
explained later in the text into the single word “entire.” The point of this 
verse then is merely to provide one example of the productive causes of 
dharma.

This seemingly complete definition of dharma, therefore, becomes 
in the commentator’s hands merely an illustrative statement of a much 
more complex web of privileges, duties, and obligations. The explanation 
emphasizes the practical social implications of the verse, namely the rules 
of property transfer and the large array of other dharmas that are simi-
larly regulated. other definitions of dharma in hindu traditions empha-
size its connection to vedic ritual, religious salvation, or a fundamental 
moral principle such as non-violence or compassion.38 nevertheless, within 
dharmaśāstra itself, we find a reluctance to define dharma at all, except in 
very general terms.39 instead, the texts provide elaborate systems for deter-
mining dharma (the subject of the next chapter) and extensive, but not 
exhaustive, elaborations of specific dharmas.

historically, three frameworks have been used to divide dharma topi-
cally into discussions of specific duties. The oldest belongs to Manu, who 
divides dharma according to caste and life-stage. another early scheme 
appears in Yājñavalkya, who divides dharma into three subtopics: house-
hold rites and duties, legal procedure, and penance. finally, when digests 
of dharma material first began to appear in the twelfth century ad, exten-
sive compendia on subtopics within older dharma schemes (legal pro-
cedure, gift, ancestral rites, kingship, etc.) came into vogue, though no 
fixed list of such topics existed. These three divisions are primarily ways to 
organize the contents of a text, but they further reveal the detail-oriented 
enumeration of rules for religious and legal practice that characterizes 

38 See Kane’s review (History of Dharmaśāstra, vol. 1, pp. 4–5) of the pūrva-Mīmāṃsā (codanālakṣano 
‘rtho dharmaḥ), Vaiśeṣika (yato ‘ bhyudayaniḥśreyasasiddhiḥ sa dharmaḥ), and other definitions of 
dharma (ahiṃsā paramo dharmaḥ, ānṛśaṃsyaṃ paro dharmaḥ, ācāraḥ paramo dharmaḥ).

39 Consider, for instance, Medhātithi’s definition of dharma at Mdh 2.6 “dharmaśabdaś ca . . . yat 
puruṣasya kartavyaṃ pratyakṣādyavagamyavilakṣaṇena svabhāvena śreyaḥsādhanam [Dharma is that 
which a man should do and which produces his welfare, with a nature that is distinguished from 
what can be known through perception and other worldly means of knowledge].
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both theological and legal writing. and yet, we find few philosophical, 
especially ontological, discussions of the nature of the self or spirit that 
typify hindu writing on vedānta or Yoga. nor do we find speculations 
about esoteric rites or realities of the sort found in Tantric texts. and we 
certainly see little that might be connected with the devotional, emotive, 
and participatory religious experience associated with Bhakti poetry and 
institutions. it is true that texts such as the Laws of Viṣṇu and the Laws of 
Śaṅkha and Likhita have clear sectarian affiliations, but even these texts 
conform in the main to a special dharmaśāstra idiom and form of religious 
and legal expression. despite the relative absence of these other important 
hindu ways of being religious, it would be hard not to characterize a great 
proportion of the contents of dharmaśāstra as religious.

an important point about commentaries and digests is in order. The 
dharmaśāstra tradition is a form of scholasticism, meaning that it is a 
relatively closed intellectual system that focuses primarily on the correct 
understanding and transmission of a canon of texts through time.40 Some 
scholars have claimed that hindu law commentaries came into being in 
order to bring older root-texts up to date by adjusting old norms to new 
times and circumstances.41 others claim the opposite, that commentar-
ies are solely part of a completely self-contained intellectual tradition, the 
transmitters of which paid little to no attention to changes in social his-
tory.42 The truth, most now suspect, lies somewhere in between. perhaps 
the best way to describe what commentators were trying to do is to say 
that they, like most academics, were first concerned to preserve and work 
within the established conventions for thinking and writing in their dis-
cipline. in other words, a proper interpretation of the texts was foremost 
in their minds. at the same time, it is both expected and unavoidable that 
changing social, political, religious, economic, and other circumstances 
would have influenced the commentators’ interpretations. it appears that 
the impact of social history was sometimes conscious and sometimes not. 

40 in this respect, the tradition of hindu law mirrors the significant scholastic origins of legal 
thought in europe. See Berman, Law and Revolution, pp. 131ff.

41 ashutosh dayal Mathur, Medieval Hindu Law: Historical Evolution and Enlightened Rebellion 
(delhi: oxford university press, 2007) is only the most recent work to defend the notion that 
hindu law commentaries were written to “suit the exigencies of the time and the particular 
requirements of various regions and groups” (p. xxiii).

42 Though famous denials of any concern for historical reality in hindu legal texts were made by 
authors such as J.h. nelson and Govinda das, the staunchest defender of a view of dharmaśāstra 
authors as scholiasts, not lawyers, and of dharmaśāstra texts as academic treatises, not records 
of a common law tradition has been Ludo rocher. Though his views have moderated some-
what recently, see rocher’s early article, “The historical foundations of ancient indian Law:” 
“The entire commentarial tradition is totally separated from reality; nor was it ever intended 
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for the most part, however, the authors of dharmaśāstra are not forthright 
about innovations or changes that they make to the tradition, whether 
these be text-critical, organizational, or interpretive in nature. in this way, 
history in dharmaśāstra is rhetorically suppressed.

for this reason, though historical questions will arise occasionally in the 
course of this study, my primary interest will concern rather the jurispru-
dence, philosophy, or theory of hindu law as presented in dharmaśāstra. 
i make no claim to present in these pages a history of hindu law. right up 
front, it is important to emphasize the synchronous, even timeless or ahis-
torical, self-presentation of the hindu legal texts. Like the scholars of Canon 
law, dharmaśāstra scholiasts “indulged in a sublime disregard of history.”43 
Concerns about historical and social context are, it would seem, systemati-
cally and scrupulously avoided. This is not to say that differences between 
and developments in the texts cannot be attributed, sometimes with fair 
certainty, to known historical or social factors; but, this is not how the texts 
themselves present matters. instead, we find a somewhat open-ended group 
of foundational or root texts, on the one hand, and a series of commentaries 
on and thematic digests of these root-texts, on the other. we know almost 
nothing biographical about the authors of the root-texts and only slightly 
more about the commentators. dating both root-texts and commentaries 
is fraught and existing chronologies hardly ever come closer than a century 
or two in most cases.44 The result is a scholastic tradition that appears to 
operate outside the bounds of time and space. of course, modern scholars 
need not accept the terms of self-presentation in dharmaśāstra, but for the 
purposes of this book, i want to set aside significant historical questions in 
favor of appropriating a synchronic traditional view of hindu jurisprudence 
in order to focus on conceptual foundations, assumptions, and structures 
that inform the hindu legal imagination abstractly conceived. in particu-
lar, i avoid the very important historical work of correlating developments 
in dharmaśāstra with changes in social history and cultural context. in 
the end, i provide an historically flattened view of well-developed medieval 

to intervene in the reality of practical law and jurisdiction.” See also a later lecture “Changing 
patterns of diversification in hindu Law” for a detailed account. Both articles can be found 
in Ludo rocher, Studies in Hindu Law and Dharmaśāstra, ed. d.r. davis, Jr. (delhi: Motilal 
Banarsidass, forthcoming).

43 Stephan Kuttner, “harmony from dissonance: an interpretation of Medieval Canon Law.” in 
The History of Ideas and Doctrines of Canon Law in the Middle Ages (London: variorum reprints, 
1980), p. 11.

44 Kane, History of Dharmaśāstra, vol. 2, pt. 1, pp. xi–xii provides the standard chronology of 
dharmaśāstra texts. olivelle, “dharmaśāstra: a Literary history” gives the latest chronology of 
the major texts with a persuasive account of the appropriate methodology for dating.
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22 The Spirit of Hindu Law

views of dharmaśāstra over either a history of the texts or of the law in 
practice. This approach to the texts is not without intellectual pitfalls, but it 
does have the virtue of mirroring traditional approaches to the same texts. 
More importantly, this approach permits us to see the remarkably stable 
conceptual frameworks of the tradition.

one of the most amazing things about these texts, in fact, is the longev-
ity of the conceptual and interpretive frameworks used by their authors. 
of course, it would be too much to say that a first-century author under-
stood the texts in exactly the same way as a tenth-century commentator or 
a nineteenth-century pandit, but the fact remains that the commonalities 
of presuppositions, hermeneutic approaches, and conceptual foundations 
between these far outweigh the differences. The tradition very effectively 
passed on specific ways of writing and thinking that changed but little 
in the course of time. The historical certainty of massive social, religious, 
political, and legal changes outside this textual tradition is simply not eas-
ily discerned in the texts themselves. Since the purpose of this book is to 
understand the tradition, its self-understanding, and its self-presentation, 
questions of history, profound and necessary as they are, find only a mar-
ginal place in this book.

a final key point to understand about dharmaśāstra is the place of this 
particular scholastic tradition in the larger realm of scholarship and scho-
lasticism in india. Knowledge was divided into many different branches, 
each called a śāstra.45 There are śāstras for architecture, dance, ritual, poet-
ics, grammar, drama, religious liberation, rulership, and love, among 
others. The special branch devoted to religious and legal duty, however, 
was dharmaśāstra. This does not mean that this tradition and its texts had 
a complete monopoly on ideas about religion and law, but it does mean, 
first, that specialists in dharmaśāstra made it their business to know the 
specificities of this tradition and to promulgate its hegemony as the central 
discipline concerning dharma, and, second, that any other speculations 
about dharma in other genres and other traditions, hindu or not, had to 
contend with the paragon status of dharmaśāstra views on dharma.46

when i speak of law in this work, i mean dharma. More specifically, 
i intend that the Sanskrit word for law is dharma and, more impor-
tantly, that the english word for dharma is law. Translation always 

45 on śāstra, see Sheldon pollock, “The idea of Śāstra in Traditional india,” and “playing by the 
rules: Śāstra and Śāstric Literature,” both in a.L. dallapiccola (ed.), Shastric Traditions in Indian 
Arts (wiesbaden: Steiner, 1989), pp. 17–26 and 301–12.

46 i explain this argument more fully in donald r. davis, Jr., “hinduism as a Legal Tradition,” p. 258.
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creates trouble. in this case, however, it is the best kind of trouble, in 
which a conceptual mismatch, a partial overlap, forces us to reconsider 
and rethink what we already know. i could instead speak of a restricted 
sense of law – limiting it to familiar ideas about courts, legislatures, and 
police – and an expansive sense of law – opening it to several kinds of 
social control, moral norms, and regularized behavior. But, i choose not 
to make this distinction because it lets us off the hook too easily in terms 
of seeing what is really interesting about the hindu tradition, namely an 
insistence that both notions of dharma/law operate simultaneously. on 
the side of “law,” therefore, i want to suggest that we neglect the law’s 
dharma side and, conversely, on the side of “dharma” that we neglect 
its law side. for those interested in law, i will argue that dharma helps 
to reveal understudied interventions of law in ordinary life. for those 
interested in hinduism, i will try to show that a focus on law uncovers a 
pervasive and power role for law in this often mythologically and esoteri-
cally defined religion.

The main social location of this other religious tradition in hinduism, 
the household, is by no means unknown in scholarship. rather, it is taken 
for granted or linked somehow to other religious practices. i believe this 
religion of the household has been subsumed or underemphasized, in part, 
because scholars have not considered it to have its own theology. My argu-
ment throughout this book is that dharmaśāstra is that theology. it is a 
theological system focused on discovering and transmitting the religious 
significance of ordinary human activities, especially those linked with 
the family, household, and other localized institutions. Such a household 
theology, or theology of ordinary life, takes the form of law. from the 
hindu law tradition, therefore, we may learn that the greater part of law 
everywhere incorporates a similar theology of ordinary life, and that this 
accounts for the inextricable links between law and religion.

a few final introductory remarks. i make no apology for the simul-
taneously hegelian and pauline title of the book, because i believe it 
invokes the right kind of associations for my argument. The authors of 
dharmaśāstra themselves viewed the veda as a quasi-hegelian Spirit 
that guided and restrained the forward movement of humanity through 
history. at the same time, the hindu tradition promotes a notion that 
dharmaśāstra contained the spirit, the higher value, of the law as against 
the flesh, the merely worldly manipulation of law as political instrument or 
mechanical and lifeless ritual. we will see that this higher effect was called 
“the unseen” or the “unpreceded,” a substantive benefit created through 
the ritually conceived practice of dharma as law.
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Lastly, i have been influenced by several theoretical approaches to law 
and religion and i should identify those at the beginning. from legal stud-
ies, readers will find a reliance on ideas of legal pluralism, legal realism, 
law and society, and law and literature – each of which brings something 
distinctive to the study of hindu jurisprudence. The often quoted maxim 
in legal studies that “we are all realists now” may characterize the thought-
ful core of legal academics and some professionals. however, i am skep-
tical that most professionals and most students have internalized a basic 
insight of “law and society” studies, namely that most law happens out-
side of courts and legislatures. in religious studies, readers should expect 
more emphasis on intellectualist views of religion over psychological, 
sociological, or phenomenological approaches. The nature of the evidence 
partially determines this choice, but i also want to argue that theology 
and hermeneutics are as central to religious life as ritual, experience, and 
identity. indeed, i want to suggest that all these characteristics of religion 
interpenetrate one another. By combining the insights of methodologies 
in both legal and religious studies, i hope to bring the rich material of the 
hindu law tradition to bear on questions that matter today, issues that 
continue to attract and confound academics and professionals in their 
efforts to improve the world around us through better understanding.
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 Law and practice ( ācāra )   

   In a study such as this, the chapter on practice and history inevitably does 
the work of an apology. Some readers will have been bothered by the cava-
lier treatment of historical context evinced in this work thus far. In fact, 
perhaps the most important trend in recent academia has been the near 
universal insistence to “always historicize.”     Nevertheless, the boundaries 
of what constitutes history are sometimes drawn too narrowly, especially 
when it comes to India.     I am convinced that studies attempting to reveal 
presuppositions of thought, practices of interpretation, and scholarly gen-
eralizations about real-world aff airs are necessary and important for his-
torical work. Indeed, they form part of history   itself. 

 In the  fi rst chapter  of this survey, we examined the authoritative sources 
of law as expressed in the Hindu law texts. In this fi nal chapter, I return 
to the question of law’s authority  , this time in the context of legal prac-
tice   and customary law. In other words, I want to investigate both the 
conjunctions and disjunctions of how legal authority is represented and 
implemented between the Dharmaśāstra tradition and other historical 
sources. Th e concept of  ācāra  is both the conceptual and practical link 
between scholastic norms, ideas, and presuppositions and the rules and 
institutions of law in practice. It is important in this context because 
the relative dearth, indeed the striking rarity, of historical references to 
the Veda and Dharmaśāstra in legal contexts outside Sanskrit texts puts 

       Frederic Jameson’s famous opening slogan in the Preface to  Th e Political Unconscious: Narrative 
as a Socially Symbolic Act  (Ithaca: Cornell University Press,   ) has been widely cited and 
debated.  

       On the problem of history in India, see, recently, Velcheru Narayana Rao, David Shulman, 
and Sanjay Subrahmanyam,  Textures of Time: Writing History in South India –  (New 
York: Other Press,   ). Compare Patrick Olivelle,  Th e Āśrama System: the History and 
Hermeneutics of a Religious Institution  (New York: Oxford University Press,   ), p. : “It is 
simplistic to assume that only ‘events’ are historical. Attempts at theoretical and theological self-
 understanding are as much a part of the history of culture as wars and dynasties.”  
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the signal importance of  ācāra  into relief. We begin by examining the 
nature of  ācāra  in the  dharma  texts. 

                           

 Th ere are two related senses of  ācāra  in Dharmaśāstra. Th e fi rst, intro-
duced in  Chapter  , refers to customary law as a source of law. To be more 
precise about the problematic category of custom and customary law  , 
 ācāra  always possesses a normative and obligatory quality that is not nec-
essarily implied by custom alone.     For this reason, I usually gloss  ācāra  as 
“local law” or “community standards” in an attempt to indicate its norma-
tive character, but also its restricted applicability. It is diffi  cult to follow 
the usual characterizations of  ācāra ’s authority as resting on the “ observed  
conduct of ‘good people.’”     How do we imagine this scene? Can we believe 
that anything we observe “good people” doing is  dharma ? Certainly not. 
Even Medhātithi   anticipated this straw man: “When there are no state-
ments in the revealed or traditional texts, but learned people perform [it] 
considering it to be  dharma , then even that [act] should be understood as 
Vedic only, just like the previous[ly mentioned sources].”     

 Nevertheless, to speak of “conduct” suggests that one need only witness 
or observe the behavior of “good people” in order to determine  dharma . 
It is this focus on conduct and behavior that, I believe, leads us astray in 
understanding  ācāra . If we focus instead on the “good people” element, 
i.e., the idea that  ācāra  must always be restricted to a particular context 
or at least the general context of respected people, then we can imagine a 
diff erent picture of  ācāra ’s authority. Here,  ācāra  would refer to declared 
norms that are actually practiced and put into practice by people with 
power over a delimited group. Th e ideal within Dharmaśāstra is, of course, 
the learned male Brahmin  , the Veda-knower, but the theologically neces-
sary ideal of people with Vedic knowledge slips easily and regularly within 

       See Donald R. Davis, Jr.,  Th e Boundaries of Hindu Law: Tradition, Custom, and Politics in Medieval 
Kerala . Corpus Iuris Sanscriticum et Fontes Iuris Asiae Meridianae et Centralis. Vol. . Ed. Oscar 
Botto (Torino: CESMEO,   ), pp. –, for a more substantial critique of the labels “cus-
tom” and “customary law” for  ācāra .  

       Adam Bowles,  Dharma, Disorder, and the Political in Ancient India: Th e Āpaddharmaparvan of the 
Mahābhārata  (Leiden: Brill,   ), p.  (emphasis added).  

       Medh on MDh .:  yatra śrutism�tivākyāni na santi śi
�āś ca dharmabuddhyānuti
�hanti tad api 
vaidikam eva pūrvavat pratipattavyam . Compare Kumārila on PMS ..: “It is only those actions 
that are held by good people to be  dharma , and are performed as such, that are accepted as  dharma ; 
because the persons that perform these are the same as those that perform the sacrifi ces enjoined 
in the Veda” (Ganganatha Jha, trans.,  Tantravārttika , p. ).  
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Dharmaśāstra itself into contextually defi ned “good people,” most often 
identifi ed with the leaders of a particular community. 

 Th e contextually unmarked good ( sad -) in “standards of the good 
(people)” ( sadācāra ) is actually marked by default as the archetypal and 
presumed ideal of a Vedic Brahmin  . When the fi rst element is replaced, 
as it regularly is, with other contextual markers, the theological connec-
tion to the Veda   is also weakened or lost. Texts speak freely of the  ācāra  
of particular places, families, castes, and various corporate groups. When 
pushed beyond the boundaries of its archetype, therefore,  ācāra  appears to 
be nothing but the norms accepted and imposed by the leaders of various 
social institutions. Th is slippage is very important for understanding how 
the famous recognition of the customary laws of various social groups in 
Hindu jurisprudence came to be incorporated into the texts. 

 Here’s how I think we should imagine the textual history involved.     A 
solid consensus of scholars now suggests that Dharmaśāstra   is a record of 
 ācāra  written in a specialized scholastic idiom.     If  ācāra  were conduct to be 
observed, then Dharmaśāstra   would be a kind of ethnographic report, an 
observer’s journal.  Dharma  texts were likely not produced observationally, 
but rather discursively, in the sense that authors composed in dialogue 
with their peers, their students, their memories, their knowledge of prior 
texts, and their own agendas (see Table ). Once the texts were consti-
tuted, however, they became the sources for education about law and even 
for its administration in some cases. New texts and commentaries incor-
porated both the wisdom of the old texts and, to some extent, the  ācāra  of 
new places and times. Th e primary intention of all scholars in the tradi-
tion was to set forth the  ācāra s of the Brahmin caste in textual form. From 
the  Laws of Manu  onward, the scope of the intention expanded to include 
the  ācāra s of the K�atriya caste as well. Th e bulk of Dharmaśāstra is con-
cerned with one of these two textualized expositions of  ācāra . Th ese two 
ideal subjects   of law dominate the discourse of Dharmaśāstra and together 
they serve as paradigms for the explanation of any  dharma  that might per-
tain to other kinds of people. 

       For a more descriptive account of the cycle of composition, transmission, and reception of 
Dharmaśāstra, see Donald R. Davis, Jr., “Recovering the Indigenous Legal Traditions of 
India: Classical Hindu Law in Practice in Late Medieval Kerala,”  Journal of Indian Philosophy  : 
(  ): –.  

       Richard W. Lariviere, “Dharmaśāstra, Custom, ‘Real Law,’ and ‘Apocryphal’ Sm�tis,”  Journal of 
Indian Philosophy  :– (  ): –; Patrick Olivelle, “Th e Semantic History of Dharma: Th e 
Middle and Late Vedic Periods,”  Journal of Indian Philosophy   (  ): –; Albrecht Wezler, 
“Dharma in the Vedas and in the Dharmaśāstras,”  Journal of Indian Philosophy   (  ): –.  
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 In the general notion of  ācāra , therefore, the texts are concerned with 
delineating all the various substantive rules for the two ideal person-types 
in classical Sanskrit texts, the Brahmin   and the K�atriya  . When the texts 
take notice of  ācāra  beyond these two, however, the references are invari-
ably brief and allusive, even as the customary laws mentioned are also fully 
recognized as  dharma . 

 In the end, therefore, the diff erence between  ācāra  and  dharma    is very 
slight.     In fact, by defi nition all  ācāra  is  dharma . In the tripartite scheme 
outlined by Hacker  ,      ācāra  is fi rst  dharma  during its performance but also 
 dharma  as the norm before its performance. However,  ācāra  is never to my 
knowledge likened to  dharma  as merit after its performance. Th e slender 
diff erence between the two, however, is one good reason not to assimilate 
 ācāra  too quickly to the category of custom or customary law  ,     because 
those categories tend to drive a wedge between  dharma  and  ācāra  that 

          Donald R. Davis, Jr., “ Dharma  in Practice:  Ācāra  and Authority in Medieval Dharmaśāstra.” 
 Journal of Indian Philosophy  : (  ) especially pp. , .  

          See Paul Hacker, “Dharma in Hinduism,”  Journal of Indian Philosophy   (  ): , quoted in 
the Introduction to this book.  

       For example, Robert Lingat,  Th e Classical Law of India , trans. J.D.M. Derrett (Berkeley: University 
of California Press,   ), pp. –, overemphasizes the diff erences between  ācāra  and  dharma  
in his chapter on “Dharma and Custom.”  

 Table .     Relationship of text and practice in Hindu law 

Compositional inputs Infl uence of  dharma  texts
in Dharmaśāstra

Laws of Manu & other
Dharmsástra texts 

continuing scholastic
tradition impacts later authors

and commentators  

earlier dharma texts 

substantive and structural
innovations of the author 

dissemination and
migration impacts local

and regional laws  
acara, customary law

Cambridge Books Online © Cambridge University Press, 2010Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511674754.009
Downloaded from https://www.cambridge.org/core. University of Glasgow Library, on 30 Nov 2019 at 09:30:41, subject to the Cambridge102

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings)Only for private circulation

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511674754.009
https://www.cambridge.org/core


 Th e Spirit of Hindu Law

does not exist in the spirit of Hindu law.  Ācāra  is not only a source of 
 dharma ; it is also its highest form or mode, because it is  dharma  done. 

 In another tripartite scheme,  dharma    is divided into  ācāra ,  vyavahāra , 
and  prāyaścitta , a classifi cation that I earlier compared to substantive, 
procedural, and penal law, respectively. While both the procedures of 
 vyavahāra  and the punishments and penances of  prāyaścitta  (and  da��a ) 
are forms of  dharma , they are  dharma s for when things are wrong.  Ācāra , 
by contrast, is the form  dharma  takes when things are right. In the normal, 
ideal world, people are habituated to perform the normative actions spelled 
out in the  ācāra  division of  dharma . Th is is the division that describes 
sacramentary and household rites, marriage, eating, bathing, and all the 
other personal  dharma s, especially those of Brahmins. Th ese are the rites 
of law that form the central core of  dharma  – actions that, when appropri-
ated and carried out in conformity to tradition, produce ritual-like results, 
both in this world and the next. Ordinary actions   of human life are thus 
placed in a theological context whereby a lawful performance of those 
actions in the particular manner described by the texts and tradition will 
bring great merit to the person and order to the system. 

 A favorite example among students comes from the  Laws of 
Yājñavalkya   : “Holding his penis, he should stand up and, with earth 
and water that has been drawn up, clean himself thoroughly until the 
smell and fi lth are removed” (YS .). Th e commentary of Vijñāneśvara   
explains that “the cleansing described in the phrase ‘until the smell and 
fi lth are removed’ is common to people of all life-stages, but the restrictive 
rule concerning the number of times earth should be used is for an unseen 
purpose.”     Th e question always comes up, do we really need a text to tell us 
how to clean ourselves or to teach us not to piss into the wind as we learn 
from the  Laws of Manu  (MDh .)? Not only is the basic act described, 
but Vijñāneśvara’s commentary points to other texts that prescribe a pre-
cise number of applications of earth for proper purifi cation.     Th e specifi -
city of the applications of earth already points to what Vijñāneśvara   states 
plainly: the purpose of cleansing is common, but the purpose of detailed 
purifi cation is unseen, unknown to us through any ordinary means of 
knowledge. 

       Vijñāneśvara on YS .:  atra gandhalepak
ayakaram iti sarvāśrami�ā� sādhāra�am ida� śaucam | 
m�tsa�khyāniyamas tu ad�
tārtha� .  

       See, for example, VaDh .–: “Tradition lays down one application of earth on the penis, three 
on the left hand, and two on both hands; and fi ve applications on the anus, ten on the left hand, 
and seven on both hands. Th is is the purifi cation for householders. It is twice that much for stu-
dents, three times for forest hermits, and four times for ascetics.”  
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 Almost every quotidian act described in the Dharmaśāstra root-texts 
and commentaries could come with this same disclaimer. Th e transcend-
ent, unseen eff ects of cleaning oneself in a particular manner are accepted 
as unchallengeable truths. Th e application of a theological framework onto 
a circumstance of ordinary life   thus results in an only partially explainable 
set of legal rules, the benefi ts of which are imprecise but certain none-
theless. To explain these rules on the grounds of hygiene alone not only 
crassly reduces the import of the text to an allegedly scientifi c basis but 
also misses the important theological point of any such rule. One way of 
stating that theological point is to say that no human action is beyond the 
pale of  dharma  and that everything we do as people matters in ways that 
we cannot always immediately comprehend. To accomplish the theologi-
cal (and ethical) goal of such ordinary actions demands the acceptance of 
an authority in the form of hard-to-justify legal rules. 

 Th e second, specifi c notion of  ācāra  refers precisely to the caste  , life-
stage  , and community-bound rules that together constitute the substan-
tive rules of law pertinent to an individual and to the groups to which 
he or she belongs. Unlike  ācāra  generally, however, the specifi c  ācāra s are 
described and discussed as part of the ruler’s  dharma  and not as part of 
the general exposition of the authoritative sources of  dharma . Th e  Laws 
of Manu    provides a summary statement: “He who knows the Law should 
examine the Laws of castes, regions, guilds, and families, and only then 
settle the Law specifi c to each … He should ratify the acknowledged prac-
tices of virtuous men and righteous twice-born individuals, if such prac-
tices do not confl ict with those of a particular region, family, or caste” 
(MDh ., ). Th ough the root-text uses the word  dharma  for “Law” in 
this passage, it is telling that Medhātithi   switches freely between  dharma  
and  ācāra  when discussing them – a good example of the slight, not great, 
diff erence between them. Moreover, such rules are covered under the 
Vedic umbrella, and some texts take time to justify these specifi c  ācāra s in 
terms of the larger theology.     

 Th e rules referred to by Manu are acknowledged to diff er from one 
another and to be distinct from the textual rules (so long as they do not 
contradict them). However, what I am calling the specifi c  ācāra s are in fact 
never specifi ed in detail within the texts, and this is precisely the point. 
Hindu jurisprudence leaves ample room for the creation of law outside its 
own strictures. Th eological and legal reasons are given for accommodating 

       See Medh on MDh ., .  
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the customary laws of various groups, but the enumeration of those laws 
is not made within the texts themselves. Saying this does not alter the 
fact that many rules of Dharmaśāstra likely originated from precisely the 
specifi c  ācāra s of Brahmin communities at the time when the texts were 
composed or compiled. One way to think about this is to say that the texts 
represent systematized customary laws   of the past, while at the same time 
maintaining the legitimacy and legality of other unspecifi ed customary 
laws in the present. 

 To assess the spirit of Hindu law on the role of customary law, we must 
examine further the tension that occasionally arises within the texts on 
the relative strength of Dharmaśāstra and customary law in legal con-
texts.     As we saw in  Chapter  , theologically in terms of  dharma , there 
is no doubt whatsoever that Dharmaśāstra is superior. Time and again, 
commentators emphasize that no worldly rule or practice can trump the 
authority and the claim on human action found in the textual tradition. 
At the same time, we also fi nd many texts and authors that insist upon the 
greater authority of customary law   in practice. Whether it is Viśvarūpa   
insisting that texts must be interpreted so as to conform with customary 
law and not vice versa (YS .), Asahāya   saying “when there is contra-
diction between Dharmaśāstra and customary law ( lokavyavahāra ), one 
should ignore the Dharmaśāstra and do what is established as customary 
law” (NS Mā .), or Medhātithi   claiming that customary law is really 
just another form of tradition, no diff erent from the texts (MDh .), the 
superiority or at least equality of  ācāra  in practical contexts has been regu-
larly defended. 

 In some cases, the boldness of the claim that  ācāra  is the superior source 
of law is surprising. For example, the commentator Mitramiśra   reads 
into the Sanskrit particle  ca  “and” in the  pramā�a  verse (MDh .) from 
the  Laws of Manu  a huge scope for customary law: “And, thus, even the 
 ācāra  of those who do not know the Veda, i.e., the poor and vile people, 
is authoritative. In same way, the  ācāra  of good Śūdras and others with 
regard to their sons is also authoritative.”     Th e surprising element here 
is whose  ācāra  is being recognized. “Veda-knowers” is a common gloss 
for “good people” in almost every commentary on this verse. To paral-
lel “veda-knowers” and “non-veda-knowers” ( avedavidām ), as Mitramiśra 

       Still the best discussion of the tension between Hindu legal texts and customary law within 
Dharmaśāstra is P.V. Kane,  History of Dharmaśāstra  (Poona: BORI,   –), Vol. , pp. –.  

        Paribhā
āprakāśa , p. , quoted in Kane,  History of Dharmaśāstra , Vol. , p. , fn. :  eva� 
cāvedavidām api k
ī�ado
apuru
ā�ām ācāra� pramā�am | tathā ca sacchūdrādyācāras tatputrādīn 
prati bhavati pramā�am .  
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explicitly does, undercuts the usual arguments for the Vedic connection to 
customary law. To specify then that the  ācāra  of Śūdras is also legitimate, 
when Śūdra   in most texts is synonymous with despicable and unworthy, 
further reverses the expectations set up in most texts. How do we reconcile 
such views with the usual hierarchy of legal sources? 

 Th e solution is one that is found in probably every legal system, even if 
not recognized as such. When the law is clear and when one’s legal duties, 
obligations, and rights are not confused, questioned, or endangered, then 
the normal epistemological hierarchy   of law’s sources applies. Explicit 
ritual practices, contractual agreements, and mandatory penances must 
all be carried out in order to obtain the benefi ts that the law enables. Th e 
problem arises when there are doubts or disputes about what the nature 
of one’s legal obligations or rights is in specifi c instances. In this case, the 
normal hierarchy of legal sources has already failed and another method 
for discerning the law is required. In such cases, local law or  ācāra  is one 
of the main factors for determining the relevant solution or for making a 
judgment in the context of a formal legal procedure.     In the case of the 
Śūdras mentioned by Mitramiśra, the problem is that the texts say very 
little about the  dharma  of low caste groups or any other local corporate 
groups  . Th e resulting ignorance leads to doubt in practice about what 
to do in the case of people, groups, or institutions that are hardly dis-
cussed in the Dharmaśāstra. Th at doubt requires an extra-textual means 
to determine the law. In other words, there is little in the Vedas or  sm�ti  
texts to help Śūdras do  dharma , but they do have  ācāra , a suitable substi-
tute. In most situations,  ācāra  is held to be the suffi  cient source for deter-
mining and/or adjudging the relevant law. Stated plainly, under normal 
circumstances, the normal hierarchy prevails, but in cases of doubt or 
dispute, non-textualized sources of law   must be consulted. 

                 

 Mitramiśra’s legitimation of the customary law of even the lowest social 
groups and Śūdras suggests that the world of legal practice   in classical 
and medieval India was much more complex than was acknowledged in 

       Th e ruler’s edict is another source of lawmaking outside the texts. Th is is how we should under-
stand the often misinterpreted rules in the  Arthaśāstra  and  Laws of Nārada  about the four feet of 
legal procedure. In the context of a trial or other formal legal procedure, customary law and the 
edict or decision of the ruler can override other means of judicial decision. See Robert Lingat, 
“Les Quatre Pieds du Procés,”  Journal Asiatique   (  ): –.  
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the Dharmaśāstra. Indeed, we should not expect a scholastic tradition to 
produce nuanced histories of local legal practice and the whole structure of 
this study has avoided this problem accordingly. Nevertheless, readers may 
be justifi ably curious about both the Dharmaśāstra’s own views of the prac-
ticability of its religious jurisprudence and the historical evidence for Hindu 
law in practice. 

 Th e internal evidence for practical law within the Dharmaśāstra begins 
from the somewhat rare instances in which the textual tradition points 
beyond itself. What we are looking for are places at which the texts   either 
recognize the independent validity of certain laws outside the purview of 
the scholastic tradition or employ examples that deviate from the stock, 
historically unmarked examples used in most commentarial discussions. 
In the  previous chapter , several examples of how Dharmaśāstra accorded 
rulers limited lawmaking capacity were cited.   In addition to the ruler, and 
probably more important, however, we fi nd the externally pointing discus-
sion in the title of law known as the Non-observance of Conventions. A 
few further remarks on this title beyond those already given will provide 
a good summary of the Dharmaśāstra view of how law is administered in 
practice. 

 Th ough a title of law, the content of the Non-observance of Conventions 
connects notionally with  ācāra .     Th e conventional rules made by the 
myriad corporate groups   in classical and medieval India acted as one of 
the prime sources of practical law at the time. It should also be noted that 
in Dharmaśāstra discussions of  dharmādhikara�a , or trial   courts, corpo-
rate groups were charged with conducting their own legal procedures as 
well.     Th e commentator Vācaspati Miśra   is quite clear on this issue:

  Th e words of experts should, however, be respected in all cases. Th us Nārada 
says: “In the case of merchants, artisans, farmers, and stage-players, a decision 
is not possible; here persons who themselves know the nature (of these trades) 
should be charged with it.” Th is is an illustrative statement; it means that each 
and every case must be decided in association with persons who are experts in 
that fi eld.        

By its very nature, therefore, this title of law displays a concern on the 
part of Dharmaśāstra authors for practical infl uence and an incorporation 

       Th e following discussion is adapted from Donald R. Davis, Jr., “Th e Non-observance 
of Conventions: A Title of Hindu Law in the Sm�ticandrikā,”  Zeitschrift der Deutschen 
Morgenländischen Gesellschaft  : (  ): –.  

        Sm�ticandrikā , pp. ff .  
        Vyavahāracintāma�i   (Rocher’s translation).  
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of empirical realities. At the same time, Dharmaśāstra provides us with 
only a jurisprudential account of that legal realm by establishing a viable 
technical argument for recognizing such conventional laws as part of the 
scholastic tradition of Dharmaśāstra. 

 Th e principal technique for achieving this recognition is to place such 
conventional rules ( samaya ) in the category of  paribhā
ā   , technical, sup-
plementary, or meta-rules for determining the detailed interpretation of 
general rules of  śāstra .     Under the technical rule categorization, conven-
tions do not threaten the authority of the Dharmaśāstra itself, but rather 
operate where the  śāstra  is silent or ambiguous to supplement or clarify 
what the  dharma  is in any given situation. Here the limitations of the letter 
of the law in Dharmaśāstra are implicitly acknowledged, while the spirit 
of Hindu law is preserved by incorporating these rules as part of its juris-
prudence. Understanding the Non-observance of Conventions in this way 
indicates that its practical import may be much greater than its middling 
consideration in Dharmaśāstra would suggest, for it presents an expansive 
realm of law   beyond the texts. 

 As in all Dharmaśāstra discussions, the rules for Brahmins   occupy a 
place of fi rst importance in this title of law and act as an archetype   for 
understanding other groups as ectypes  .     In the end, however, Brahmins 
appear primarily as just another group that may make collective conven-
tions for their communal governance. Indeed, the list of groups considered 
in the Dharmaśāstra includes “heretical” (e.g., Buddhist and Jain) monas-
tic groups     and other groups beyond the pale of Ārya status. It is signifi -
cant, therefore, that the conventions made by such groups are also called 
 dharma s, since  dharma  normally connotes a deep exclusiveness and ethno-
centrism.     Th e label  samayadharma  for the conventional laws of corporate 
groups does not call into question the supremacy of  var�āśramadharma    
as described in Dharmaśāstra because conventions are derivative and 

       Donald R. Davis, Jr., “Intermediate Realms of Law: Corporate Groups and Rulers in Medieval 
India,”  Journal of the Economic and Social History of the Orient  : (  ): –.  

       Patrick Olivelle (ed. and trans.),  Manu’s Code of Law  (New York: Oxford University Press,   ), 
p. .  

       Olivelle,  Āśrama System , p.  notes that it is likely that even the laws pertaining to Hindu 
 ma�ha s would have been included under this rubric. He generally discusses there the potentially 
powerful infl uence that such monastic institutions, whether Buddhist, Jain, or Hindu, may have 
had in the law of medieval India. Th e  Sm�ticandrikā  excludes all Vedic groups from this category 
of “heretic” ( pā
a��a ), but does mention service in a  ma�ha  as an example of a convention among 
such groups.  

       Wilhelm Halbfass,  India and Europe: An Essay in Philosophical Understanding  (Albany: SUNY 
Press,   ), pp. ff .  
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inferior  dharma s that are never permitted to abrogate an explicit textual 
rule. However, the practical fact is, and this goes unstated but presumed 
in the texts, that the law of Dharmaśāstra and the law of corporate groups 
operated in largely independent realms. Th e question of confl ict, though 
considered as we have seen, must have rarely had any practical import. Th e 
infl uence of Dharmaśāstra is rather at the level of ideas, approaches, and 
reasoning to be used in practical contexts.     

 Perhaps unexpectedly, the fi gure of the ruler   also appears prominently 
in discussions of the Non-observance of Conventions. Of course, the 
inculcation and maintenance of the system of castes and life-stages among 
his subjects is one of the ideal Hindu king’s highest responsibilities. In this 
title of law, however, the king must also enforce and sanction the conven-
tional rules established by the corporate groups in his realm. At the same 
time, the traditionally exclusive ascription of the right to punish that is 
given to kings in Hindu political theory is moderated to some extent in 
the texts. Under certain circumstances, it becomes not only necessary, but 
also desirable, for a corporate group   itself to impose various punishments 
on members who transgress the group’s laws. Provision is also made for 
the king to establish  dharma  by means of his decree  , whether that means 
rectifi cation or confi rmation of established legal norms (common) or the 
legislation of new laws for a community (rare). As with the discussion of 
the conventions of corporate groups, the discussion of the king also points 
to certain legal realities and negotiations beyond the direct scope of the 
Dharmaśāstra. Again, this title of law does not undermine or challenge 
the standard presentations of the ruler’s  dharma  in the texts. Rather, what 
we fi nd is an attempt to jurisprudentially account for and authorize the 
practical legality of rulers’ decrees and group conventions within the con-
ceptual framework of Dharmaśāstra.   

 Turning to actual instances of Hindu law in practice  , it would be impos-
sible to give a comprehensive list.     Instead, I can only summarize the kind 
of evidence that is available in order to give readers at least some sense of 
the material for legal history in India in general, namely:

        texts copied repeatedly over time;  
       inscriptions on stone and copper;  

       Davis, “Recovering the Indigneous Legal Traditions,” p. .  
       Th e most recent survey can be found in Axel Michaels, “Th e Practice of Classical Hindu Law.” 

In Timothy Lubin, Jayanth Krishnan, and Donald R. Davis, Jr. (eds.),  Hinduism and Law: An 
Introduction  (New York: Cambridge University Press, forthcoming).  
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       documentary records from the archives of temple and royal courts; 
and  

       reports of foreign visitors and others.   

Th e textual tradition in general must be used with caution for the rea-
sons we have seen repeatedly in this study. As with so many aspects of 
India’s history, the collection and cataloging of this evidence has barely 
begun. 

 Th e inscriptional corpus of India is truly huge.     Inscriptions   are found 
carved into the stone walls of Hindu temples and other religious institu-
tions, most often recording a donation to the temple for the maintenance 
of the deity and its priests. Larger temples   existed at the center of eco-
nomic redistribution networks that played a key role in many local econ-
omies. Both the donative information itself and the ancillary details given 
in inscriptions provide evidence for legal transactions. Similar details also 
occur on royal copper-plate inscriptions that might record donations of 
villages to Brahmins or gifts to temples. Again, other details of political, 
religious, and legal history are often incorporated into the panegyric to the 
donor, the description of the land’s boundaries or the donees. Examples 
of legal details found in inscriptions include the caste dispute among 
Kammālas in     and  in which Brahmin councils were asked to 
determine the proper caste status of the so-called chariot-maker caste,     
and the relatively old inscription of     which contains seventy-two 
 ācāra s that were to be maintained in a community of merchants by order 
of the ruler Vi��u�e�a.     Such examples aside, few studies of inscriptions 
that focus on law have been undertaken, despite the great potential that 
epigraphy has to illuminate this and many other aspects of Indian history. 

 A second source of legal practice in history is found in repositories or 
archives of documents, usually on palm-leaf  , from more recent periods. 
Temples  , for example, often kept detailed accounting records of income 
and expense, including records of mortgage, lease, and sale of lands owned 
by the temple. Very often, the accompanying description of the temple’s 
income and expenditure incidentally provides important information 
about the administration of law, jurisdiction, arrest, trial procedures, and 

       Richard Salomon,  Indian Epigraphy  (New York: Oxford University Press,   ) is the best survey 
of Indian inscriptions and their interpretation.  

       J.D.M. Derrett, “Two Inscriptions Concerning the Status of Kammalas and the Application 
of Dharmasastra.” In  Essays in Classical and Medieval Hindu Law , Vol.  (Leiden: Brill,   ), 
pp. –.  

       D.C. Sircar, “Glimpses of  Ācāra  and  Vyavahāra  in Early Indian Literary and Epigraphic Records.” 
In Richard W. Lariviere (ed.),  Studies in Dharmaśāstra  (Calcutta: Firma KLM,   ), pp. –.  
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punishments. A good example of such description comes from     in 
Kerala  .     Th e record was made to account for the temple’s receipt of the 
clothes and weapon of a man. Th e rest of the record, however, recounts 
that the man in question had murdered a Brahmin, that he was arrested 
and jailed in the temple, that superior political leaders were involved, and 
that the man was executed with their permission. In this way, a record 
made for one purpose can be the source of information about many other 
aspects of law in Kerala at the time. Repositories and archives containing 
such records have rarely been studied, much less edited and published. 

 Documents of a similar kind are also found in the form of formularies   
and other collections of exemplary legal documents. Th e most famous of 
these is known as the  Lekhapaddhati    and it contains a fascinating array 
of models for making legal documents, akin to modern forms, and other 
sample records of legal transaction designed to serve the scribes who wrote 
them out. Th ere are, however, several such formularies and collections that 
have generally been noticed rather than studied. Again, the potential for 
legal history in such early archival material has yet to be developed. 

 One fi nal source of information for legal history in practice has been 
fairly well studied, namely the reports   of missionaries, travelers, offi  -
cials, and others who visited or traveled through India. From Marco Polo   
onwards, we have a series of European visitors and travelers in India, 
many of whom recorded aspects of law that they witnessed or otherwise 
gleaned during their travels. Such observations and reports intensifi ed in 
the run-up to colonialism during the eighteenth century and continued 
through the nineteenth century. Th at history is important but has too 
often substituted for a thorough history of law in classical and medieval 
India. Beside and before the Europeans, of course, came Buddhist travel-
ers to India from China, some of whom described elements of legal prac-
tice, and Muslim travelers and offi  cials, notably Alberuni, whose interest 
in legal matters became of increasing importance to Islamic rulers in India. 
Th ough this genre of travelers’ reports has produced some insights into the 
practice of law in medieval India, the evidence is often eclectic or random 
in its focus and full of expected prejudices that together yield problematic 
and sometimes unreliable presentations of legal history. 

 In asking the question of Hindu law’s   practicability, therefore, we inevi-
tably arrive at an intellectual impasse. Hindu law properly so called should 
refer to legal systems that are infl uenced by and have infl uence on the 
textual tradition of Hindu jurisprudence in Dharmaśāstra. Other criteria 

       Th e full record is translated in Davis,  Boundaries of Hindu Law , pp. –.  
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for determining what is Hindu about a legal system – connection to a 
Hindu temple, to caste, or Hindu sects, for instance – all seem insuffi  -
cient as descriptive bases for diff erentiating Hindu law from law gener-
ally. Rather these appear to be incidents only of a greater likelihood that 
a specifi cally Hindu law would operate in such contexts than in others. 
As we have seen from several perspectives, however, Dharmaśāstra   was 
not written with the intention to produce a functional legal system. Th e 
practical implementation of law, as this chapter suggests, was left to com-
munities of overlapping corporate groups and to political rulers. Th ere is 
a gap then between what the texts imagine and present in terms of their 
own applicability or practicability and what may have actually happened 
in a given place and time. Th e practical infl uence of Dharmaśāstra and 
thereby the creation of a practical  Hindu  law occurred indirectly via the 
infl uence of the Brahmin caretakers of the  dharma  tradition, the rulers 
and others who may also have studied it. In many cases, it is quite possible 
to demonstrate such infl uence. Much more tangible and important, how-
ever, is the fact that Dharmaśāstra represents by far the most elaborate and 
systematic refl ection upon law that we have from classical and medieval 
India, an unbroken tradition of more than , years. When it came to 
 thinking  about law, therefore, Dharmaśāstra was almost the only game in 
town. In terms of implementing law, by contrast, Dharmaśāstra was but 
one resource for substantive and procedural rules and ideas for the practi-
cal operation of law. Th e implications of this impasse for the study of law 
and practice still remain for consideration in the next section. 

               
  ,         

 It is a mistake to write a history of law in India on the basis of Dharmaśāstra  . 
I mean this in two senses. First, Dharmaśāstra  by itself  cannot provide a 
direct witness to legal practices because it is composed within and for a 
scholastic tradition that privileges its own idioms and commentarial prac-
tices over a concern for relevance. It provides always a  mediated  witness to 
legal history, a “meta-discourse” in Olivelle’s apt phrase.     Second, even if 
other historical sources are consulted,  starting with  Dharmaśāstra inevi-
tably yields a view of law in which practice is seen as either congruent 
or divergent from the texts. Th is is the code-practice problem   that has 
plagued Hindu law studies since their inception. Dharmaśāstra was not a 

       Olivelle,  Manu’s Code of Law , p. .  
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code written to be consulted like a recipe-book for the proper ingredients 
and preparation of a legal system, or a religio-legal system. Th ey are works 
of scholarship written by pandits not unlike contemporary professors, 
whose own work, including this one, tends to follow its own rules and veer 
away quite freely from real life, even if one of its purposes is to understand 
real life better. 

 Th e more appropriate focus for historical research on law in India is, 
therefore, what both the Dharmaśāstra and the epigraphical record call 
 ācāra    or some synonym. An approach to India’s legal history that begins 
with  ācāra  has three distinct advantages:

        it focuses fi rst on the local, contextual, and particular histories of law 
that characterized diff erent places and times;  ācāra  demands concrete-
ness and specifi city;  

       it appropriates the language of law found in dated historical evidence 
for legal institutions and practices;  ācāra  or its synonyms is almost 
always the word for “law” found in historical evidence from India; and  

       it maximizes our ability to use all available sources for legal history, 
including Dharmaśāstra, without privileging one kind of source 
unnecessarily.       

It should be emphasized here that beginning at the level of and with 
the language of  ācāra  takes us quickly outside the realm of “Hindu law,”   
because it would again privilege a Dharmaśāstra-centered view of legal 
history to prejudge legal systems or practices as somehow Hindu prior to 
investigating them. Hindu law is not the default in the absence of other 
information. Rather, legal systems of classical and medieval India prob-
ably combined many infl uences, only one of which  may  have been the 
jurisprudence of Hindu law found in the texts studied here. Th e extent 
of overlap or infl uence between laws studied fi rst at the historical level of 
 ācāra  and Hindu jurisprudence is a matter for empirical investigation and 
scholarly argument. To describe a legal system as a system of Hindu law, 
as I have done for medieval Kerala, demands justifi cation and a clear dem-
onstration of the infl uence of Dharmaśāstra on that system. Despite an 
academic turn away from such easy assumptions, collapsing the categories 
Hindu   and Indian has become politically expedient in recent years. Th at 
tendency also manifests in some academic works, but I do not accept it in 
any form, because it not only misunderstands the realities of historical legal 
practice and institutions, but also makes diff use and corrupt the coherent 

       Summarized from Davis,  Boundaries of Hindu Law , p. .  
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and beautiful vision of law contained within the Hindu tradition itself. 
Th e practical impact of Dharmaśāstra on law and religion can still be an 
interesting question, but not if approached by looking for Dharmaśāstra’s 
traces in historical evidence. Rather, we must start with evidence for his-
torically situated legal practice and from that begin to build up a picture 
of law in that place and time. Once a relatively clear picture of a historical 
legal system or of some small aspect of law becomes clearer, then one may 
profi tably turn to texts like Dharmaśāstra to begin to ask whether Hindu 
jurisprudence, or any other textually represented legal thought, has infl u-
enced the law. 

 From these refl ections emerges what the future of legal history of India 
might look like. What we need above all are many more micro-histories   of 
law from diff erent parts of India and in diff erent periods. In some cases, 
such micro-histories can emerge only when scholars read existing evi-
dence with a view toward developing a history of law. As a simple example, 
though it is widely recognized that the vast majority of India’s gigantic 
epigraphical corpus consists of inscriptions that are also legal documents, 
especially records of legal donations, epigraphy has generally speaking not 
been read with legal history in mind. In other cases, micro-histories can 
emerge by examining as yet understudied or even unused historical mater-
ials. In my own case, a Kerala historian with whom I studied, M.G.S. 
Narayanan  , introduced me to a genre of historical writing common in 
many parts of South India that contained a great deal of information per-
taining to many aspects of law, even though the purpose of the records 
was fi nancial record-keeping. I can only expect that records of a similar 
sort exist elsewhere in India and that other genres of historical evidence 
might also be used for legal history.     

 As more micro-histories or regional histories of law are produced, we 
could begin to consider a scholarly consolidation and comparison of those 
for the purpose of discerning whether patterns emerge in the historical 
development of law in India generally or whether legal history follows 
more exclusively regional trends. Th e academic model in this instance 
is the revolution in Hindu studies created by the proliferation of ethno-
graphic studies of Hinduism   beginning in the s. Th e many wonderful 
ethnographies   that now exist on very local, regional, and transregional 
aspects of Hinduism can be used to produce nuanced formulations of both 
Hinduism’s current structure and nature and as the basis for determining 

       Axel Michaels, “Th e Practice of Classical Hindu Law,” surveys the known possibilities.  
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its historical development. It is not that ethnographic work has neglected 
law in India. In fact, a few good ethnographic studies focused on law do 
exist.     

 Rather, it is that the anthropological   perspective on legal history has not 
found its way into studies of earlier developments in the Hindu tradition. 
As scholars of Hinduism  , we have learned to read sectarian traditions, 
practices of renunciation, ritual, and devotion, and so forth from a per-
spective that always holds a very practical knowledge of these in mind.     
We are thus open to a bottom-up view of these aspects of the Hindu tradi-
tion in a way that we have not opened ourselves to when it comes to law, 
in part because Hindu law was thoroughly dismantled and redesigned in 
very diff erent form under colonialism  . Stated in this way, my suggestion is 
simply that studies of legal history in India should mirror studies of history 
in India generally. Th e move to regional histories and to nuanced political 
histories has not yet produced thorough investigations of the place of law 
in the larger story. 

 Having a fi rm historical foundation grounded in regional and then 
transregional histories of law would fi nally allow us to re-read the nor-
mative texts such as Dharmaśāstra against a history   that does not derive 
its trajectory from the texts themselves.     Th e textual trajectory has been 
the bane of both Hindu law studies and of Indian legal history for a long 
time. Our expectations change dramatically when the textual trajectory is 
demoted from a place of privilege. We should expect that texts did in fact 
infl uence both thought and practice, but also that they were infl uenced 
themselves by changes in society, religion, economics, politics, and so 
forth. It is almost commonplace now to invoke an expectation that social 
institutions be mutually constitutive. Th e level of detail in the texts and 
the fact that the authors of Dharmaśāstra wanted to be recognized as the 
fi nal arbiters of  dharma  and law have encouraged hegemonic readings of 
the texts. Reversing the methodological approach, however, puts the texts 
in their proper place. In this view, texts still have power, power to create 

       See recently, Robert M. Hayden,  Disputes and Arguments among Nomads: A Caste Council in India  
(Delhi: Oxford University Press,   ), and the extensive bibliography therein.  

       Louis Dumont and David Pocock, “For a Sociology of India,”  Contributions to Indian Sociology  
: (  ): –; J.A.B. van Buitenen, “On the Archaism of the  Bhāgavata-Purā�a .” In Milton 
Singer (ed.),  K�
�a: Myths, Rites, and Attitudes  (Chicago: University of Chicago Press,   ), pp. 
–.  

       For an experimental attempt to write a history of Hindu law without reference to Dharmaśāstra, 
see Donald R. Davis, Jr. “An Historical Overview of Hindu Law.” In T. Lubin, J. Krishnan, and 
D.R. Davis (eds.),  Hinduism and Law: An Introduction  (New York: Cambridge University Press, 
forthcoming).  
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rhetorical   worlds, to establish discourses, to educate thought, and even to 
provide substantive rules for practice. At the same time, texts never exist 
in a vacuum. Th e historical evolution of social institutions diff erent from 
law most assuredly impacted the development of law, even if that develop-
ment is muted and downplayed in texts like Dharmaśāstra. 

 In this connection, I must reiterate my view of the nature of 
Dharmaśāstra  , because it comes from a particular lineage of academia 
and is somewhat at odds with some other prevailing views.     An estab-
lished position in the study of Hindu law has been that the purpose of the 
later commentaries   on Dharmaśāstra was to bring the older texts up to 
date and to add new material relevant to contemporary times.     In other 
words, according to this view commentators tried to adapt and revise 
the classic root-texts in accordance with changes in social, religious, and 
political circumstances. It is undeniable that historical change aff ected 
and must aff ect the contents of even the most closed-in scholastic tradi-
tions. It is another thing altogether to claim that scholiasts and later 
writers  intended  to introduce changes in order to update the tradition 
before them. In some cases, it is clear that they did – local laws were 
defended in Dharmaśāstra terms or new topics were introduced and 
elaborated in ever greater detail.     In most cases, it seems equally appar-
ent that they did not intend to adapt texts to local situations or update 
them according to changed historical circumstances. More often the 
localization of textual norms or their contextual implementation hap-
pened outside the textual tradition itself. Th e commentators’ primary 
interest must be understood to be the correct interpretation of the tradi-
tion that preceded them. 

       Specifi cally, I have taken my basic understanding of the  dharma  textual tradition from the work 
of Ludo Rocher and his students Patrick Olivelle and Richard Lariviere. For further delineation 
of Rocher’s views and their elaboration by his students, see my introduction to Ludo Rocher, 
 Studies in Hindu Law and Dharmaśāstra , ed. Donald R. Davis, Jr. (Torino: CESMEO, forthcom-
ing). A similar view of the history and development of Hindu law is expressed in U.C. Sarkar, 
 Epochs in Hindu Legal History  (Hoshiarpur: Vishveshvaranand Vedic Research Institute,   ).  

       A.S. Altekar,  Sources of Hindu Dharma in its Socio-religious Aspects  (Sholapur: Institute of 
Public Administration,   ); and, more recently, Ashutosh Dayal Mathur,  Medieval Hindu 
Law: Historical Evolution and Enlightened Rebellion  (Delhi: Oxford University Press,   ).  

       Th e best example to my knowledge is the adaptive reformulation of Dharmaśāstra rules on adop-
tion according to the practice of matriliny in Kerala. See Donald R. Davis, Jr. “Matrilineal 
Adoption, Inheritance Law, and Rites for the Dead among Hindus in Medieval Kerala.” In 
Steven Lindquist (ed.),  Essays in Honor of Patrick Olivelle  (Firenze: Firenze University Press, 
forthcoming). New topics, including  satī ,  tīrtha s, etc., were introduced and expanded in medi-
eval Dharmaśāstra in ways that must correspond to some extent to the new prominence given to 
such issues in social practice.  
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 If commentators in most cases did not intend to innovate on tradition, 
we might ask what it is they did intend in and by their work? A complete 
answer would have to examine the full gamut of scholastic academic tradi-
tions in India, traditions that addressed much more than law and religion. 
Nevertheless, we can say a few things about the models and metaphors that 
are most appropriate when considering these kinds of scholastic traditions. 
Th ere are always diff erent instruments or methods to use when trying to 
understand something. A microscope is objectively a more powerful tool 
for magnifi cation, but it is much less useful for reading than eyeglasses or 
a magnifying glass. Similarly, the choice of theoretical and methodologi-
cal perspective for viewing legal history in India, particularly Hindu law, 
greatly aff ects the resulting representation of that history. 

 What we are looking for is a theoretical framework that shares simi-
lar concerns with the Hindu law tradition. In the s, a powerful and 
 productive Marxist historiography developed in studies of India in the 
work of Kosambi and many others. In the s, the Marxist approach in 
turn paved the way for the development of Subaltern studies   in the work of 
Guha   and others. Both of these, along with broader academic trends such as 
postcolonialism, have directed attention to the silent and silenced voices of 
history in an attempt to overcome both great-man and Orientalist histories 
of earlier generations. Th e important contributions of these “from below” 
historical approaches should not be neglected. Indeed, the general approach 
for the new history of law just described derives its primary inspiration from 
a similar desire to circumvent the restrictive lens of normative texts without 
discarding them altogether. At the same time, when one is interested as I 
am here in the nature and historical valence of those same normative texts, 
the suitability of a praxis- and subaltern-oriented method may be called into 
question because these do not share the values and social perspectives of the 
authors of the texts. As a result, we gain only transgressive readings that pur-
posefully look behind and in between the contents of the text for clues about 
other matters of interest to the historian. Transgressive readings   can yield 
exciting results, but they do not present us with the whole picture. 

   Sympathetic readings   of the texts can also yield important insights and 
I want to suggest that an underutilized tradition of political, social, and 
cultural historiography exists that may be more appropriate to the study of 
Dharmaśāstra and Hindu law. Th ere is no good label for this tradition,     

       Th is list of names will undoubtedly call to some readers’ minds the unfortunate name “conserva-
tive sociology” for this line of thought, though the label refers more to current politics than to 
any inherent intellectual commitment.  

Cambridge Books Online © Cambridge University Press, 2010Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511674754.009
Downloaded from https://www.cambridge.org/core. University of Glasgow Library, on 30 Nov 2019 at 09:30:41, subject to the Cambridge117

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings)Only for private circulation

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511674754.009
https://www.cambridge.org/core


Law and practice

but its modern intellectual history in Europe may be traced to Burke and, 
in India, the original Orientalists like Jones and Colebrooke through the 
work of Hegel, Tocqueville, and Durkheim to the more recent studies of 
Nisbet, Berger, and Luhmann. Perhaps the fundamental distinction of 
this line of thought is a commitment to a view that humans are innately 
and positively embedded in social institutions and traditions that existed 
before they did. Both society and tradition are reifi ed or substantivized to 
a great extent in this view. Other features of this view stem from the tangi-
ble view of society and tradition. 

   Nisbet identifi ed fi ve characteristics that suffi  ciently summarize this 
view.     First, there is an emphasis on community   and the positive valuation 
of belonging to communities as a part of both meaning and aspiration 
in human life. Family and the associations of civil society are promin-
ent among the communities identifi ed. Second, authority takes prece-
dence over power   and assertions of power are viewed with suspicion and 
severe restriction. Th ird, status is held to be the most powerful criterion 
for diff erentiating individuals within society. Rather than political, legal, 
religious, or economic distinctions, socially constructed recognitions of 
honor serve as the basis of status stratifi cations that determine the self-
perception and self-presentation of both individuals and groups. Fourth, 
ideas of the sacred or the transcendent are held to be the ultimate source 
of wise tradition and positive prejudice that guide human action. Fifth 
and fi nally, alienation is the sense that holding fast to a once-perfect order 
and tradition inevitably involves loss and degeneration from the ideal. Th e 
vision of human progress is here inverted to emphasize rather an unavoid-
able diminution of humanity over time. 

 Th ough these fi ve features are merely illustrative in terms of the detailed 
arguments of scholars in this tradition, they already suggest a correspond-
ence with fundamental commitments of scholars in the Hindu law tradi-
tion. Both share a distrust of the state as an institution prone to corruption 
and abuses of power, preferring instead to emphasize the ordering capac-
ity of communities and their traditional authority. Both view tradition   
and social status   in substantial, even material, terms, considering other 
diff erences between people to be of less consequence. And, both imagine 
history in terms of a lamentable, but unstoppable, movement away from a 
primordial, transcendent ideal. 

 Hindu jurisprudence is fairly obsessed with the integrity and dharmic 
character of the ruler as the prime instigator of the state. Th eologically, the 

       Robert A. Nisbet,  Th e Sociological Tradition  (New York: Basic Books,   ).  
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state   is subordinate as we have seen within the system of castes and life-
stages. At the same time, the good state is seen as the guarantor of  dharma  
in the world and the only means by which any semblance of  dharma  can 
be maintained in the current age. Moreover, we have seen that the highest 
value is placed on tradition   for the transmission and integrity of  dharma , 
with the system of castes and life-stages being its ideal form. Placement 
of people within that system is a matter of personal substance, of a status-
based and inherited set of traits within people. Finally, the familiar theme 
of time as loss recurs again and again in Dharmaśāstra and elsewhere in 
Brahminical traditions. Th e degenerate current age is precisely a progres-
sive alienation of humanity away from the ideals set forth in the timeless 
Vedas. 

 As a whole, therefore, we might read the Hindu law tradition as a theo-
logical account of the ordinary life of a proper Hindu, especially a male 
Brahmin  . As the culmination of a long scholarly tradition, that account 
intends to promote and justify the authority of tradition, to explain and 
reinforce traditional social status, and to situate human life in communi-
ties of livable scope and common interest. At no point in this view do the 
exigencies of contemporary life, the need to adapt tradition to changed 
circumstances, or even signifi cant facts of history play an important part 
in Hindu jurisprudence. Th e texts recognize such realities, but, according 
to the principle of alienation  , they desperately look more to the past for 
solutions than to the present or future. 

 With this very brief review in mind, I am simply arguing that a rich 
set of theoretical approaches to intellectual and social traditions such as 
Hindu jurisprudence should include approaches that treat the traditions 
sympathetically, using presuppositions that mirror or resemble those of 
the Hindu tradition itself. A largely untapped set of such resources is avail-
able, I suggest, in the lineage of thought called by most “conservatism.”     
Th ough I fi nd the label confusing and prejudicial, I have no better alter-
native to off er and no expectation that it can be avoided in any case. 
Moreover, I do not think it will be surprising to any reader of this book 
that the tradition of Hindu jurisprudence is a “conservative” tradition. 
Th e approach to society and history in that tradition off ers us a way to 
sympathetically understand the Hindu tradition in a way that makes its 
own self-presentation seem less remote or foreign.   

 In summary, the future of legal history on India should begin from dated 
historical evidence of legal practice, from the level conceptually identifi ed 

       I trust readers to kindly distinguish personal politics from intellectual inquiry.  
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in the Indian materials as  ācāra . Th e collocation and the comparative inter-
pretation of that evidence should be understood as the piecing together 
of diff erent witnesses to the same history of law, each witness bringing its 
own biases, elisions, and agendas. Only after sorting out and adjudging the 
value of each witness with respect to a given historical context or issue, can 
the best possible description of law emerge. In some cases, Dharmaśāstra 
may be an excellent historical witness. In others, it may be terrible. Th e 
same goes for epigraphy, temple records, other textual genres, and foreign 
accounts. Together, however, the variegated sources have the potential to 
produce both a plausible account of legal history in India and the basis for 
even wider comparative legal history beyond the permeable cultural zone 
of India or South Asia. Furthermore, when the normative texts are re-read 
in the light of a history that does not tautologically depend upon them, 
that re-reading should be both transgressive and sympathetic, incorporat-
ing not only insights from subaltern views, but also views that link the 
hermeneutics of the Hindu legal texts with current intellectual horizons 
that similarly emphasize tradition, community, and authority.             
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Preface 
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The orilia:!.1 of the prcsent monoarnpb wits commiuioned by tbe Indilln 
Council or Social Science Research, its a contribution to thdr SUfI'cy of 
Rmorch III Sociology and Soc(ol Anfhropology, /969-/979 (Salvahnn. 
1986). The text of lhis SUfl'cy. reproduced here in In augmented rorm. 
goes mueb rurther back than 1969 : I record here my appreciation or Ibe 
ICSSR rOt their indulgence on thl. Icorc. 

Since the lut was 5ubmitted to tbe ICSSR in eilrly 1980, it explored 
tbemes, iuut.5 and literature emcrglng till then . Since the Surrey is being 
publilbed only now (1986), 1 reo,ue.sted tbe ICSSR to permit n separate 
monogra.pbio publication witb II. pOStscripl aDd supplementary biblio
graphy. since to revisc lhe tI:j30Uleript would not merely bave added to 
the dela)' in the publicntioo of their series but also disrupted tbeir time· 
'pan ror the Survey series, J rcmllia appreciative of the ICSSR'. ready 
agreement to tlli. 5ug,"tioo. ' 

The period 1980-l985 h11l produced a f4Scinating corpus or literature 
rcle'ollllll to sociologicnl exploration of the Illw. Tbls literature rnnges 
from work 00 clauieallndian jurisprudence to the contemporary pr06lo 
of the lodiao legal profession. It i. not ponlble to provide a detailed 
thtmatle rC'oIkw of 1111 the~e woru, but interested reatlers will, we hope, 
nnd the supplementary bibliography useful. 10 tbe Postscript we rocus 
on three significant domaios: compensatory di~erimination policies, the 
emergent subaltero studies and socinl action litigation (stili miscalled 
'publio i .. tere5t litigation'). 

The publication of the Survey, witb ",ddilionnl materials. is perhll.ps. 
jUltified by the hope tbilt Ihi. format will mll.kc It easHy ncceuiblc 10 
students lind scholan eonccrned with;ociol08Y or Jaw. In p:!.rticuhu, we 
hope thllt this format will help irntruction in courln like 'Ll1w lind 
Society', 'Law and Social Change', 'LeaRI Hbtory' and 'Legal 
System', 

I am deeply graterul to Spri Satilh CUander aDd his eoliellSlles at the 
Delhi University Law Library rOt their warm-hearted co.operation. Shti 
H,C. l~in apd Silri Pramod Sinab of Ibc Illdiao Law Illstitute Librl1ry 
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aui5ted me ttt irrillltillsly Ihort nOliers 10 complete detllil5 of the bIblio-

graphy. , 
Sbri KJ. Kapoor. now with the lodlan Society of Inlernlltionlll Law, 

assisted IDC in prcpsfillioo of bibliogrnphy Iud lOurtes ou cU5l0mary 
law; !.lod Silri D. Sud, Ihel1 It studcnt In Master of Law's progrtlmme at 
Dclui University, SGvec,l me from mao)' errors of commission nnd 

omlssiOG. 
Sbri 5 .5. Narull! aDd Sal'laltllD Publications IOOr, the initiative for this 

publication. The argus· eyed editing by SbTi N!.lrula bas contributed 
immeasurably to mll!dog prcleotable o.n otherwise musty manuscript. It 
is II rare experience (or 110 Indian aUlhor 10 bave a publi.her who is ao 

dtmandioB of the author as Suri Narula. 

NeW' Ddbi Upendra Do'Xl 
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!lOCIOLOO,( or L" W 

• Law aad Social ChInle: SOUle: AspcelJ of CootcnI(K'rnry experience. 
I. Peapl"'" Law or Non-Slale LeBI' Systems. 
I. Trlblll uw and JUltlce. 
i. NYIl,,1l P:lnch;tyuls. 
I, Law DDd Sodlll Control. 
I. Adjudication under Stale Lcpl Systems. 
t alilhe available literature has been examined, or even mentioned 
Ibe luI, thOUGh an auemp! has betD made to make the bibliography 
:ompletc I' possible. A variety of methods has been used to clIiamlne 
lent themel lind Iltcrllurc, including the r~(hcr uQconvgnlional one of 
r the prescnt farmlu) father detniled cxamiullon of lOme: warka which 
crye !ulh:r uposilioQ. The result Is not IUlhctically pleasant; but 
: hopu that the untidiness is jorntwhot compensated by the issues 
led QvcrDIl by the lurve)'. 

1 

• •• 

• 

, 

1 

CLASSICAL HINDU LAW 

Vtcoa Dal Doted. in the prevIous lurvey. !.be: eomrlc.lities of Ihe diQlc:ctic 
between the law in the: booh and tbe law in lIe.ioll with regllrd to 
dhar",D-.raslrQ$. She complaIned rigb!!y, :md witbout at all belilllioS the 
maguitudc of achievement. Ibat Kane', "mODUllIcntal.lx volume work" 
docs DOt, afler all, "give ont any iosight iolO the Ilructurc orleeai rules." 
She preferred to such exegetical and doctrinal method the more {explicit 
ethnographiul Wlllk., But 00 the whole we Ilmented the hu:k of II 
"'ingle locioiolicil compilalioo of UJ,pllS Juris for. aoy ~cilll group io 
lodia" (035. 1974: 368·15). 

A major publfclltion Since then has been Robert LingllCs (1973) 
ClaSJKaf u,w oj Illd/a (Iran~lnted by J.O.M. Derrett,to;whom all studcDtl 
of Indian law and lodety stllnd now further indebted). Lingat" Inaly';! 
rtlatu to many perplailies which wailed Veelll DIIS aad is generally 
pertinent to any account of sociallhouaht OD Indian (Iod Dot jusl the 
Hindu) law. Ling~I'J cootrlbutloa merits an eXlended aonly.ls in this 
Icction. Lioglll formulates with envlablc clcallnee of style. certain bllsic 
questions; How Is one 10 distinguish (prior 10 the ad\'cnt of the Western 
conceptions of IIW IIDd aUlhority) between dharma and law, between 
dharma, law, custom, 30d royal powcr? What kinds of relatioDsbip.! 
exist nmong these? Whll nrc tbe relationships ~ll'.'ecn tllC law·in·books 
lind the Jaw·in-actlon 7 Wbat are the distinctive reatures or the Hindu 
Jurisprudence 7 These, lind related questiODS, have no doubt preoccupied 
eminent 5cbohars in tbe field: but Linpt offen, a systematic array 
of answers to them, Qnd subsequent work: in the area will h/we 10 u!.ke 
t hua. as ~tWDS. ~\nts fl.' { lbouPt. 

»~lITml.l, e'i'flh.\1\s lib£J.". 11 00\ mt'r"t:\J J. ~ or tu:nnl \n.1,-. mhtran. 
in the nature of thiDiS but Is al50 a. "mon&1ity addressed to men in 

•• ocie!))" a morality which speci6c. the ::'!olaljly or duUu whjch bep.rs 
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I II the individual neeordin I II lit ru, (rama) and the .Iage of hi, 
fe (0,,011/11 " (Ling1li 1973: )·4). The IUQrn1il)' of dl,armn (.upcrior to 
hot of "rI"O welllth. Interest nnd,klllllll-pleniure) is both soci:!! nnd 
'f:lillioU5 : Jharmfl "/, em:nlinUy n 'rule of i/lltrr1l'p~lld~I"t, founded on the 
tlt::tfchy corrcipond.illg to Ihc .. nlltuTc . of, things nod Ilccesury for lhe 
ml1nlena1\CC of socI3i ordtr. To DelliMe rrOrn ill requirements "is I 
nolnte QDC" 5~lvation" (ibid., 211). Dhof1llo is tNinscendc.nt nnd imm ~ 
',blt; its aUlh~~ity dedv,c. rrom the onturnl ordu of things, nlthOu;, 
f ,ornra b;ls no eOltstnmuog pOlVer by itself" (ibid., 258). ThUJ , 
. 1" 1 r dl ' • ay, ""to&I!, \ Ie IU C 0 mrm(l \1'11\ rcm:tin tilte(l,,! the vcry foundntion of 

the cOllcepl or law" (IbM, 5·6). 
lience the problem: enn we :analyt!c::dl, disen .. ;ge the rul" or dl ~ . 'd' i 0 lOrII/o 

,rom JUri len rul~$ 1 The !:alter, quile prominent In dJlOrmososmu 
"eo~unue ~,o bt tncorpC'flltcd wilh rules of II purely religious nnd rhulIl 
(Dsplrntlon, Th~ rule of p:,escription (through ad'leue posstuion) 
rO~lIIulijted by YII}u,lYl1lk}'D, I, vlrlually of the "me nature 8' that whieh 
:n)om1 upon Q drl}o a duty or nOI m:anying a woman ofvamo hI"helth . 
!lh owo," Dolh the1e precept' "exprt» or rather determine Ih. J'" • , tequ re-
menU neCtSS3ry 10 mnmtaln Ihe cosmic and tbe moral order" ('b'd 
I3S). Fulfilment of bOlh the precepts reprtsent no ""q",," " b I" 
r'd d' .. uonlte 

Ie 1&IOU5 . uly. an :l.ceordlngly confer "mtfil", DUI Dre the legnl r I 
:xprtsttd 10 d/tormo.soHras direct souTenor law 0' m., I,' ,. U t5 e In HtCI ones 7 
In UngBI's sharp formulation: Do they have the "qual It, or I.,' I I' 
Ot h

' r . lSI 100, 
e IUt onty 0 whIch burs directl, "pon the ""',e 1" 0 I " rl ' I are tiC.)' 

10unC$ 0 ;aw ooly !~ the seO$e that religion and momHty IIrc arnonpt 
Ille lources o,~ Ill.w to Europe?,,' In Ungltt's Inillysis! the Inuer will AD 
tonUliute I sOllfe,'" of law. _ 11 

oberl Unj;at'slnlwcr to this qu'ditlon i. neceSSArily compleJ:, D/larm _ 
ostros e, vlousl not ,odes "in Euro an .enstl of Ihllt wo;'r 

,eClluie, prior to ~hc ~titish period, "ihere never WIlS III In In , •• a 
power to pau legIslation, in our seole:"of thnt word. lit leut in mllUeri of 

r Vile IW. 11, t e tlwrfe precepts were not entIre y witho t 

IInuclIee: apart from the IUlllodty they bad by virtue of their . t 
bey 11,'0 olTered (pulicularly "in thcjudges' eyC$") "lome fram:~!;k 

! r JUTldlcal reasooing" (ibid" 141), The precepl$, however, were 
~exposed to tht ~Yll:a of custom ::Iud the Chlrybdis of royal power aod 
llover~mentnl poIJ~!e5, The vOY~Be from Dharma to IIIW, Lin&llt empha

tzU, eenme poSSIble bec;au'e of the Ill.boun of eommenlnton Oil .sa.sI,le 
, reeeph: it WllS ooly with the Mimallia Icch' r ' " , ".1' , Otquco tnterprell1110n that 
a t ru~ JUflr,>lcnl SClellce be&:l1) in India" (11M., (43), 

IlC ~U'I turn, to the MI or interpretation (Ibid, 143·I7S) t 
ully Ipprcculte Ute vUluOIity or ,,0 
nd tonluls of the stUlric in' ,commentalors in ulterpreling the tUtl 

1 "h"iq"" of ",,"ip"'''o. 'I~:"'~'~:i;:~::'~:,~;~":b':M~~'o~:::,~~: 

1"' 

\ 

CI."'SSICAI.II!NDU LAW 
1 

Cll\bouying an injunction) IIonu an arllJlll'!ldll (lidullion:!.1 v;trbi,lGe orTering 
dClenptions, claboutions or ruson' for injunctions) or of runlli?ulllliag 
the rulel for resolving dirTtrenccs betw~cn twO .sas/ric: le:m of equ~1 
authority (see the diccuuion or Vijnancs~af'll, 's exeg1is O,n Ildvers.: pones· 
silln and Jlr~criptiotl at pp, \61-167 Ibid.), It should ullice to not.: here 
lhat the juristic concern with lOttlprCllllion, o\'erlly analytical aod cxegeti
cal though it may appear, .:onllnually made Stu/(;t: precepts responsive to 
social ru.litics, within which they had 10 runctlnn as rules for conduct, 
Somelimes, such interpretation leglliluixed local cusloms ~ the lIIosl dra
matio exnmplc being .. rurnished by Ml1dhllvn'. interpretation of Manu 
(ibfd., IX: 112.11l1 which prohibits the marrh'ge of II boy "ith his 
maternal unde's or pale.roal nUDt', daugbler-tommoo "mong South 
judilln5. In a IIlUr de/arc/! of exegcsil. Mndhavn reinterprets thc veOe to 
unction what it exprcssly prohihill! (ibid,. 169-11). It is the same 
type or cre3t(ve ability which enables both Vijn;anesvara aod Jimulanballl; 
to derive from the Smrititexl • "violently opposed theses" rnulliog into 
now wcll.known 'Icllools' (respectivey) of Milllk,nril and D.lyabagD. 

(Ibid., 172-75). 
tingat warns us, rightly. not to assume liial the comment310rs' role 

or function WllS to "canoni1.e" custom. Customary rulc~ nrc "often 
imprecise aod incomplete." Interpretation "offel'5 Ihem a rramework 
which dem;aods adjust"u:ntJ Ind correctives in eouncillion, at the same 
time it allo ... s gaps to be filled:' It is this framework throuj,b which 
interpretation could exercise iaflucnce upon cuSlom "even when eu'tom 
has nOldlrccted itt choice" (Ibid., 112). We see conl!nuinG eXlimples 
of this kind of interAction in Llnsal" absorbin& anlliytil of contrOlSts and 

(lon!l\a' between d/larmo nnd cUllom. 
The rcce 15 of dharma and of law staod in sitar Ctlll tfaSl to Ihose 

o cuslom. SOJtrfc law (rell&ioUs Ind juridlcll) is didactic, religlou, in 
conception and consequences, Rule of CUltOm, in princi[lie, "is different 
\0 Ille religions t:olllicquenceJ of an act": custom lOlly be consonanl wilh 
.sllSlrlt: Ilw, or m::ly be in acute eoonict with them, So.slrlc IIIW, as 
etcronloalurltllaw Is independent or human volilioo : "the culet sovern 
the activity of men: Ihey arc OCI influeoced by mlln" whereas custom ill 
II. "purely human devcJopmenL" While dhllrlJlCJ, and law related to ii, hns 
It "tran5ceodent duracter," custom is. "social phenomenon." Dharma is 
immuln'ole Bud unlvernl : custom is territorilllly limited and variable 
(Ibid., 116-11). Lingnt ,bolVs, 110wever, thaI these ideal-typIcal can
UUII drawn in literature can millead us : indeed, he demOnSlrlllCS II\:lt 
delphe these contnslS, the fllj(rlc te~tl diJdolO "I pillce for custom in tbe 

aenesis or dltarmo" (ibid., 177), 
lIow doel this CODle about? [ir.slly, tnc ,umrns explicitly reco&o\:z.c 

jDd.ocora, tile cU5tom of the good or siS/a-acara, the custom of the initia
ted, instrucled nnd virtuous liS II 50urce or dharmCJ. In II 5ente, tbe good 
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8 WC\OI-O(iY 01 L}o. W 

custom 11.1 a Jouree of ,lImrllltl, "amounlS 10 saylnc IInH the cOllduct of 
everyone ,bould be ruled by Ibllt of IJrnhmlns," u only they would but 
underuood hOIl' 10 ItCI 10 II dl,lntere$tcd WilY, with 11 belief thai the be
haviour is uquircd by "obedience fot the divine I~w" (ibM" 179.80). 
EYen thouJ;h some conllllt'JUators endta~ourcd 10 enlarge thil conc.eption 
to indude hchl1\'iour of those IIO( IClIrncd in !'he Vedas, the custom ..... bieh 
w(luld COUO! :1S II rule of dharmQ "must not ooly be immemorial but also 
frcc from oIl apparent worldly moll\'c, ioterest, or utilitarian 
consideration" (ibid, tHO). 

'~~"''')O' ~ woman yet I rules for Il Ihare of 
paternal CIl;!lC 100 of Brllhmln. lesOfriJ Q or l"alnaytJ born of (emnlc 
sudra I) It may be 11Ilit tue IDcorporation of custom IIno sasufe injunc. 
lions may be ld~o.::tive. Dud may transrorm the rula of cwtom: bur 
neather lUe (ael or illcorporalion nor the fC5ultlUIi nexUi between dharma 
!loll custom can be gainslud. "... 

Thirdly, tbe tbeory of )'ugfU, efpec!lly as developed by ParlUllra, would 
ieem to mllke dharma (nnd law) more responsIve 10 social realities, oflen 
exprused througb custom:; and uuges of tbe group. Hindu cosmogyny 
divlde5 eacb epocb into four perIods (rugal) : krta (the fIrst golden age) 
is followed by 'retal dvopora and finally tbe kaf/ (Ihe prelicnt, decadent 
ale). Each period hu its owo characteristics and ill own d/Jaw!a, 

Wbat vanes, lI"ording to Lingat, arc not tbe "moral imperativ«" 
or dharma but nuber man't enpacilies "to obey the moral Illw" 
lIbld. , IH9). <' 

Dc thllt as it may, Lloillt coocedes that tbc Ibeory or )'IIgU h .. "led 
UI little by little to the idea "tbat raltbou;h the Joslric rulet or conduct 
"rewln eternlllly their redemptivc Quality, lhey IIrc 001 always good 10 

folldW" llbjd., 189,. The commeotators arrived II this rClult by anert· 
I jn, thllt the rule of dltamw iI DOt to be rollowed ir it is loktJoPfd,tsra 
, (olhous to the wotld) or loka-vfktuslo (reproved by the world). A 

large number oC aCti, IIl1hougll enjoined by tho sos/ors. thm became 
ko/,·var}yas i.e., nelS prohibited in the kat! YUla. Tbe local custom 
Lbus ulumphs over tbe Jasltic Dorms: tllough the intellectual activity 
or r.ho comment:1I0fS ntlclOpIS to iegitlmo.le thl, triumpb WiUlla tho 
rramework of ~DSlffc I:l.w. Liagat, however, fecl.lhat tbe /t.aU.vllri)'os 
theory bd merel), a negative cturllcter or abrogllUag old eu'toms. The 
task IS to t.hscover bow Dew custOms, eootributiog to tbo birth of "aew 
ioslilutiool" emc:ge. 

How dId new eustomlry rulel and Jnstitutioo. llrl,c dupite Ihe artbo. 
dOl: positions Ihat a pr:1Cliec eontrary to slUlrlc prtcepu Is evil Dlld 

" 

'I 

j' 

i _ 
I 
i 
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sinful? Line,!t Ihows Ihu ':'10)t commcnl:!.ton wed creatively the 
doctrine or sood eustonl to legitimilte wholc bodies of cu~IOml'lt)' rules 
uilltnl in difJ'crent re;ions. Moreover, the rDyALdJ.U.i,;s extepded to tbe 
pre.ervAlinn of customt. conventions anUS-lIges r nOl merely of the 
people in n conguen;d tcrriUlQ'_j)Ut al'o with f!:~Dcct 10 Groupt of hi! 
own 5ubjeeu. The. king h advised that dharmo can "ooly prosper in 

'order": if, the/erore, abrogation cUcustom, contrary to dlrarm:l, is likely 
10 cause dilnrder, wisdom requIres continuaace of $uch custom (Ibid., 
199,200; 224·32). 

Liogat concedes that the rule of dharma thus did nOI become a juridi' 
cal rult \Jntil "it entered ioto bl:haviouf and was Accepted b), the 
popull'lion IS :a cLI$toml!.[~ rule" (Ibid. 202). Out he mllinlllin' thnt thil 
"lIdmitted prcrlonlinance" of CUJlOIn did not render the sfmrlc rulCillII)' 

oJ the less authoritative. The stulrle rules provided the fn:r.mework ror 
juristic activity; juriUlc activity. in turn. provided the framework for 
more predle arllcuhuioQ, adoption nnd limitlltion or the rules orcustom, 
Jurlltlc activity pulllu$(om in its owo place al it were. A customary 
rule ill contradiction with dharma "iJ Dot capable of extension": the 
ullorthodolt rule of CUllom h" no chaoce of exteoding its domain." 
LingiH insim : 

Tbe ,ule or dharma b:ts an unlimited power of radiation. It( orren 
iuelr as a model to every group. It fills gap5 in custom and insiou· 
ates itselr inlo the (!\l;tomDry Itructurc. And ooce it is esto.blilhed 
there ills fi.ced tbeteafter; it is nnd remaills dharma, tbe group', la ...... 

llbid., 203) 
Llnglt concludes by ","yillg lbtt lite crucial difference hetMeo the 

Western legil.l/YJtem alld the c1usielll Hindu legal system. i, that while 
tbe former lire founded upon the notion of l,salifY, tho laller fUti upon 
the notion or authority. In the (orlller "the primac)' belon,s to the 
po5hive law and in parti~ular to the ,Iatute", the otber "sources, by 00 
m~anl inconsiderable IIrc only subsidiary to it": wberelll in the Hindu 
clauial law tbe s(JJtrlc preceplJ were. seen to be law "in thc tense 
that the word it Uied in nalullli Iciences, a law which rules human 
acitivit)'." 

To whal Ulenl can we say with Lingat thnt the classical Hindu Jaw 
based itself upon the notion or authority 115 distinct from the: notion of 
IrxalilY? According 10 Liogat. the Hindu kiDS had no true legislathe 
power. tbe power to IOlIke ordinnnces "on his OWII intltintlve nnd 
pleulure." Thl, can be .een from tbe fact that the "ro),nllcgishllion 
which is forei;n 10 dharma relnllins largely unknowo 10 UI" (IbM, 231). 

~ Largely but IIUI wholly: ror, Liolal does recognite some initancea (in 
South IndIa) or n lIuulber of royal orditlllnccs whleh clearly eon,titute 
"infractIons" of sas/rle rules (Ibid., 221: lee ¢Iso Oerrelt. 1968 :75.91). 
This, l10wever, does nOI lead him to the conolu.doo thaI the kina must 

164

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



10 $OCIOLOOY 0' LAW 

be: "undeTllood to be Je/ar:fl1 qUlIHfitrJ to IcaislillC: without bdng bound 
by Ille prc.c:cllt. of the JaJ"a," (UDAll!, 1'}73, : 277), Lioga! docs not 
fed thol tbe foye1 recogoltioD of custom conslitute' Any cleftlSt of 
legislative power: lu~h rcco&l1ition il 1101 nn act of the lcai5halor but 
rllther one of the admlo\stmlor "concerned 10 keep ptilCC between the 
subjects," Unpl even lU8,cSIS (here (oJlowiog YlljoavalkYII) tbat ClVtO 
wben thus rO),III1), recognized. aD individual to whom cuUom applies 
rna)' disobey it on the ground Ihat it ('~nflicis wilh Ihe precepts of dharma 
(ibrd.,228.229). Nor, linally. do!;s the elI:crcisc of judicial power by tbe 
killg result in 110)' positive law: "c\lcn though his judgcmcnu are IBw· 
in-action tbey rtmain sinsulnr nnd unrelated, atneeuto, without any 
future" (Ibid" 2S9). 

ThUS, by and large. we have, bere II denialth~1 the clauicnl Hindu law 
knew any 'posillve' law, eDleted by n. 'sovereigo' and, emiTled to obedi
denee on Ihat very ground olone. The authority which sUltained law WlIS 
dhorma, trao5cendeotand immutable, nn cteroal morllilaw of intcrdepen
dence wbich 00 ODe could coo~ienliously dl~obcy. LlngnL's eontlu$ion, 
as 1\ historian of ideal, mny well be peuua.ivc, IlIJI would historian$ of 
events, in IIncient and medieval India, be ablo 10 accept or .uppor! 
Lingn!'1 tbesis? Indeed, eVCD IIllbe levt! of hl1;1ory of ideas, one might 
rellte 10 Lingllt his own criticism or tbe clau-ical commenllltoN : like 
tbem. be too pays very little allentinn to A,rf/lCuastra. The lauer contllilU, 

J at lillY rale nnrmali\"c1y, tbe science of positive law. 
Cnnveuely, bow far is it eOrleet 10 .ay 111nt Western legal5ystcms are 

based on Ihe notion of l~gtJIH>, IS ducribed by Llnaal 'I What is just 
he says, is Ibat which IJ Irlal (lilat wbich (lonforms to law): "Iaw·in· 
action, which effectively loyerns relations between people. II deduced 
directly from Ihe law" (Ib(d" 2S1). Surely, the dOle interaction of 
relilinus and natural law thought 10 evolution of 'We.lern' law 
and ilS inlitilutlonl unlil later Middle Agts does not rully 
,upport the idea lhllt leglllilY (in the tense here used) was the buls 
(sole or even prominent) of 'Western' legal syltems. Nor, despite 
the rise of oaiiOD ItlllC:S and of legal positivllm, is the concept 
of '\eSllhy' either wbolly devoid of, or 10 fully identified witb 
'justice', Indeed, is it ponible to articulate adequately lhe notioDs on 
which "Wutem juridiCl\\ fYltenll are based" through anyone eenlral 
notion, whether it be 'lel:,aliy' or any olher 'I (if.. Jlu;:kion, 1975: 4) 

2 
LAW ANDSOC1ALCHANGE, 
THE COLONIAL EXPERIENCE 

'High,CIl/ture' lAw and Social Mobilfy 

The relation between.custom and dharma, between people's Inw and stafc 
law, underwent fundamental chnnge during tbe colonial petiod, Both 
administrative exiaeoeitJ and hiah colonial policy made non-intcrference 
with religiously hued Ill'wa desideratum. But such a policy could not 
immuniU! the txitti'na lawl from rundllmentai Chlflae, upecially when 
colonial authorIty had to create I oational legal Syslcm ror the goyero· 
ance of the counlry. Such a ,)'Stem, naturilly, "affected the balance 
between divergent indisenous leglll traditions" (Rudolph & Rudolph, 
1967: 269), The Itory of how tbose changes occurred bll becn met,icu-
101.151y told by many, but pcrhaps mo.t lIuthorillldvely by DunC1l1l Derrett 
(1968; 22S.320; see also Rudolph & Rudolpb, 1961: Jilin, 1966; Gailln
ler, 1964). 11 sbould",Gffice herc to streSS bricfty a few dlstinctiyc aspects 
of the l(3.nsition. 

During the initiill perind of administration. dual sy5tcm of courts Were 
Cllabli.bed with jurisdiction over all mailers-civil. criminal lind commcr
cial. The Prbidcncy 10WO courts includcd royally cstnhlished Supreme 
Courts. witb English judge, nnd lawyer. : thc mofunil (or 'back·country') 
courts included sudtr (chief) coum, manned by judges drawn frnm the 
civilletvicc nnd had Indlao pleaders. There wlla ';!eu rormal procedure 
and leu Englisb law" in tbese 'back-country' courlS (GahllUcr, 196>1: 
Jain, 1966: 81-192). Tbe applicable law al50 VAried. Notewortby ror 
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CONCLUSION 

At almost c\'try l'Ioinl in this IUf'\'ty, we have lamented the paucity of 
... lllciOltl,i"" tescart~iEIO~&!!.p'roee5J~ -;nd inllilulionJ. And yet we 

have been able to '"C'lIte considerable materilis 10 warrant an extended 
Survry OfUlcmU. problcllU lind Iiter:llure pertaining 10 sociology Dnd 
anthropology of law in Illdia, Thil conjuring trick. as it Wtrc, hilt 
t:ccn partly attAined by rcrcttiol oul, Dod often even .upcrirnposing. 
le~lI[ JOt'iolo~iclIl thcmu lind frameworks on most studiu which were 
nOI directly or lelf·consciously concerned with .oclo·1I:&111 reality. 1M 
II we look b:tck upon the ground thu, lravened, it il clur Ihll\ in mllny 
arCH of locilll sciences there txiJt, even ir 1lenderly. unacknowlc:dacd 
Ilartin, points for sociotogy and anthropology of Indian Illw. Even u 
we fnvile the nUention of academic law~el'l tlnd legal researcher. 10 
this rllelnaling bod~ or materl,ls we would be remiss Dot 10 pointedly 
dl!C~et Ihe attention of sociologists, economislI, anthropoloaisl5 and 
political Icienlills 10 Ihe faclth:st m:sny of their concern. do diltinctly 
involve I more sophiilieatcd grasp of legal procusCl and Inltitutions 
Ihan whllt the~ hllye so far displilycd io thcit work. Qne. hopes Ih:1I in 
the coming dccades thcfe will evolve in Indillalru(I f~lIolVshfp of so dol 
scl(',JCfI IctJrII/lfg where nlen of law will share the compleftlenlDr~ concerns 
of lhtir fellow 60ci.l Icicntlsl5 Ind the laucr wm regain the ceOlrl1 
inli~hl' or the founding fllhers of lociolog~ concerning the importance 
of I11W In social lltructure Ind locial tranarormilion. Unlen a dose 
fctlow~hlp or this "Mute emergeS, neither lawperrons nor locinl 
scientists tin errcelh'ely lusiS! the search for .oclal development nod 
justice. 

, , , 

, . 

" 

I'QSTSCRlPT 

CampensDlory Dlscr{mlnatlon Pollclu 

The Uterature on the poliein and practices of compensatory diicrlml
oatioo continues to grow. Indian law teachers hue beguo Clploring th~ 

roblematie of reservations olic wilh becoming 50dolosical IDII.lurity
(Parmanan Singh, 1982; Anirudh Praud, (980); the junifie:Uion of 
these polide. at a philosophic or jurfsprudcntlnllc\'el hos 61so begun (Ice, 
fO., .. M.P. Sinah, 1981-B2)_ In add ilion, ofcouue, the well· known work 
or Andre Deldtle (19&2) continue. to txplore the eni,nll of equ3.llty , 
at the level of social philosophy and practice Thert JS olso a notable 
;rowth of Icholnrl), fCHIUi 00 vlolco~e a$lOclatcd with, mOstly, anti· 
rc.serv:l.tlon movemcnts (Desai. 19B5 : Dul, 198~.). If, in ""hat 
folloWl, we hlahlight Mlrc Oidantcr'. Comptf(nr EquaNt/a (1984), the 
justification iI provided b~ the pouibilily thnt this importa.nt work will 
influence nol jutt further tb.:lugbt lIod research but more immedialely 
Iff(ct judicial policy-mlldng io the area or (e.lt/vations. 

10 Comptlfllg Equalities, Mnre Galanter (1984) olrers a mooumental 
account or contemporary India's struggle against the n (rltage of dee.!. 4 

vatlon" (po 239). This work wi!! continuc to provide for ye/IrS to come ao 
authoritative louree book of ioformalion concerning the law, policyaod 
administration of compensatory discrimination progl'Rmme.s (CDP). 
Whallt more, a discerning readIng of lhe book yicldll)lternntive stra
le,ies for lillie and looinllclion. Il'Jth the prolalOnislJ aod aotAgonists 
of COP will find ;0 thil book ready rotuerlal for Iheir Clmpaignl. In this 
&ense, Marc Olllatllcr mo)' lind both rulfilment and frustration in the 
wanner in which tbe book it read lIod used, In thls seOlC, too, the very 
Itrength of the book con,tJluttJ ilJ central weal,;ness, It .eeks ~o prt$ellt a 
bafanctd e.apo'itlon or policies and progrnrnmes of compensatory diserimj4 
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nAtion. It docs not leek 10 n\uch to justify. phlloaophiaUy or iJcQ' 
\oClcail)', to"'I'I:IIJ;\IOI)' di!Crimi03lion: but rather explore. it II. ',fling 
concern' In cont~IUJIJrII'y Jouu, Nor doc:s \I offer a critique (in Ihe 
~13.rli::ln scn!d ll( tilt j.kulogy and inniluiions of compensatol), di\crirni· 
DaHon. It IIvolds "Jv"CJc), tiS well lIS critique. What II offen i.:I dini
nlly ruthless accuunl (21 points close 10 being value.free) of the IUCCCUe.s 
and failures of ""Iky and implcmClltillion. The book tbus provides an 
Inen31 of m11(11 .. 1 for both advDt:lcy and critique; and oITerl ~ fine 
illustution of the rCli]icnl but in the:. tradition or the liberal ,oclology of 
law. 

P~lh.l"J. the reason why Galante! avoids idcoloa1cIlI critique of 
com~nsalor)' dis(Tlnllnalltln i. Ihll he finds til Indil G 101 of Ipprolu;:btJ 
tow.ud1 n wllque but vcryil1tlc hu\!·bc .. de\! 1000i .. 1 Icienllfic annl)s!', 
liis work CUII\lllutes a comprehensive indIctment of the Indian soclill 
scicnce (includlnl loclo·leSIiIi rClelfch utilblishment, Time Ind a,ain he 
IlmenlisholtfJII. in scienti"c dlUll for policy; and urlel Siudiet in I 
whole \';lIi:ty or \!irectionl (lbfJ., 50,52,54.51,63. 64,69,90, 91, 105. 
110, 113, 115·16. 229, 2).1), In contrlSt, opinioDs aod value·judgment. 
concern;nl compensatory polieiu abouod (Ibid., 12), Conrronled with 
this l;IUalil>n, the bonk ends up luue1ting a rtJearch aaendum Ihrouah I 
rairly illl1.S1DJtivc i!.l~nlincation or 'alleged· benefltJ Ind cosu or COP 
(ibId. 81·32) : uth rubric in Ibil identification offers wortbwbile arcoll 
ror soci:r.1 u:ienl;e reselfeh and anal}si •. 

Male G.hlDter overwhelmin,'y demonllratu the ract that compeou· 
tory pJliciel Ilml prolrllmmu hive not e.mer,ed II I priority fClcarch 
Irena in .oc.iAI IciencCl (a theme by Itlelr In the lOCiolol'l or IOl;illl 
lcieoce' io Indill In parlicular, Ind an Illdian 10ciolol1 of knowledle In 
teneral). l'nil,lps, onc reuon ror this II tbe flct tblt "too much" law 
accomp;anics the evolution of compensatory policieJ. ADd the Indian 
.ocial s,ientis" notably the lociololisu and economists-findinl the Illw 
somewhll arC'lne--have taken the euy path of Iinorln, it altoaethcr. 
Tbey blve, by and I'fle, ignored its relevance to .odal structure Ind 
trln.formallon, In the procCJs impoverish in; both law lod lociolo&'l, 
Galloter·' llUJy if an inlpirin, Icslimony to the .eope or mutuality of 
Ie,roioa between law lind other ,ocillscieoen, This constitutU a lecond 
levtl at whiC'b the bonk could be rewardlnaly "udied by lodal selentists 
III llldia, 

The third level II whkh this boole ml;ht be equally profitably rnd il 
tbe level or Inaly.is of authoritative dilcoune. A few hundred words of 
the lut of the Indi;\n Constitution flbld" 569.574) and a couple or hundred 
thous'lId word, in 113 judicill decisions (Ibid" 501) coratitute the realm 
or dikoune. Cindy. this is a di,course io which "COUtU are accorded. 
lead In, role"lInd a dilCC)uuc which is ·'eh ... ra~teril;cd by con.iduablc Ct"· 
pitive tllutuy" (ibM. 356). And )'el this "eo,nllive diUlrray'· is highly 

, 

I 

posne."r III 

functional: 
Ily permitting cltceptionl that blur bound"riel, by accrediting v.:aria
tions tha' disloeate hienarchic mar~ers, And. by rdusln,a lin&le 
lIouthoritGtive picllolro or the eroup C(lnl"un c,r Indio1n lockl}. the 
courts help to disestablish the traditional picturc or IIial 'OClety, a 
picture which provided ICliti~lacy for traditional relati.on~ or domina· 
tion and hierarchy, Mart: Gala"It:t (1984 : Jj7) 

It is notewotthy that Giltanlec is able to arrive al this dtep.llfUcture 
undentlodin, or aulhoril~li~e diicourle, without reCOU!1e to Iny explicit 
theary of power, ideolol1. insurrection aod I.nluale wbich are constitu
tive or discount (FouCllult. 1917, 1918, 1910; Ollbil, 198J). 

And this lut future provides us with a roureh level or rlC.1,din, this 
book. It is a notable uample of policy .cicnce analYIII. In thil,eore, 
the prlneipd rOi;UI is on a let or aUlhoritative dediionl term~d 'publio 
policiu' wbieh lenerlle (and leaitimllte) ·prolrammCl'. It dClclibtJ in 
fascinatinl detllil the com riCA Clrter or compeQ5alory discrimination 
policies aod prolrammtl. Itl prime conclulion tbat tbe plo,/eulon of 
policies-Ilttir enuoclation, elaboration, development-is, on the whole, 
commendable (c.,., Gallnter, 1984. 534·38, 352·59) but the implemen· 
u.tion or prolrammes is, on the whole, deplorable (ibid., 40·&3, 546-52, 
522.33). Galanter providu many rtuons why tbil is 10, Perhaps, (ulde 
from mutability and ambivlleoee of policies themlel~CI) tbe mOltul(ent 
Is the d.IJa (twice'DoHI) explanation: be (;(Iostaolly rcllerates the ,ulr 
between IOphlltie:ated judicial policy.m.ktn and the ".dministrllon alld 
detkt" who hive 10 imrlement tbe prOlr.romtJ. These are reople with 
"Icu tduution and lophlstieltion, (ewer resourceS ror rllet·Bndiol, 1m 
time for delibcratloo" (lblJ., 5"5). The book celebrllte. the prinCipal 
!.hemn or policy sclencel. Polldu achlevc tbelr loall ooly if: Ibey arc 
based on ml1imum relevant 10dii knowledae, they Ire rormulated and 
dissemialled with elarltYlod cooslnency lind not liable to .bifu, tbey 
,enerale ptoarammtJ wbich are oriented to loals or thc policy and oot 
just luks aDd tbero are oraanie linklau between policies and prOlram· 
meso Sucb Iinhlel, in turn, are possible only wheo "lldminiltralOn and 
clerk .. ' become worthy recipieots or policy.messases, Aod when the opti. 
mum mil, aenenlling sustaioed judicial intervention. of "orlaniulioD or 
I"lrtlu, supply of lelal ler.,lces, doctrinal inveotivcoell aod cbaDlu io 
io.titutionallncumbenu" (Ibid., 596) beeomu lvallable tu ovenee pro
IrammCl. Put another way, mIssive lrao,rormatioo or polic),.maldo, 
Ittu(.turCi. and or Implementiol.tructure. (iocludlol the lel.1 prorculon 
aad tho judidary) .ta oeWllry, If Dollufficient. condilioos for tho 
IUCCCU of eompenlltory dilcriminllloD policies and prolramme.. It lIel 
clearly ouUlde flolley lcienee approach to cUlyan ellmioation of tbe 
flrc.hiltory and history of relatlool or powcr, ideololY And conflict, wbicb 
alone nn furnish tbe mntive rorce or objective condltlollJ for .ucb tranl-
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(ormation. It is Illus no ;u:cident Ihl1t a 62S pages book on law lind back
,,'atd cJusc:s in Int,lin l1a$ not devoted even 1\ marlinlll Ipl.CC: 10 'casle 
IUtH,', 'llolrotiliu' nnd 'asilatlon(, 'if not on their own termS, trt'llII 

vnriables affecting the progression of policics and vidhitudes of imple
mentation . 

Marc Galnntc:r orrers us an absorbinG account of agonized altempts by 
pOllcy-makcn, including courts, al the: i,denlificalion of "backwaulness 
(or the purpose: of determining the bc:nc:fic;i;uic.s or tbe COP" (Ibid" ISS-
181). Articles IS(4) ~nd 16(4}o(tbe Consticutioo spellk respectively 
of "sociallY nnd cductltioDnlly backward cianCI" and "l)lbcr bllckwllrd 
(Juses". Galanter IIcknowledges that the: cfuclaltcrm bere: is "chlss" but 
doub15 whether tbat term rCOIlly clpreJSes Any eonelusive cOll5lihUionttl 

I 
intent (Ibid., 209). 

, It it, pelbnps. necll-nary for Qaltlnler to m91nlllin Ihat the. ConsliulIioD 
neither "comm30ds" oor "forbid'" recourse 10 ClUte (Ibid. , 208) in tbe 

I reconstruction of "backwardn«s" for Ihe purpose of mdioraliYc st"'( 
aeriol!. He asserlS Ihal Iho ConstitueDt Assembly debates do DOt mean 
"clau" in Mllu.illn or Marxist ,cose ; claues rather DlellO "communities", 

I 
which m~y include all sorl, of JrDUps, including caste aud "caste·lS·clu,". 
But his analysis of the. dehat« In Chllptcr 6 of the book docs not compel 
Ibis conclusion ((bid .. Ch. 6: rp. 204, 1lote 69, 208). 

Tbose who deal with legallnlerprct:Hion and exegesis know that Il is 
difficult often to maintain the dislinction between 'discovery' Ind 
'ImputJtioo' of inleot to the: ambou of A legillatlve text. TbiJ problem 
is, of eourle, eommon 10 hlw 111 wcll III hUffinnitie. and otbcr tocill l 
Icicnllts. But In InlV, lit lUll, there i. DO tueory of read Ina wblth could 
disclpliue exegctical elTort or chatteD interpretlltlon. We unnol PUClUO 
Ihls aspect any further here, But tbis much It tolernbly cltar. If ODe looks 
at tbe only two placet whcre the exprcsslon ;'uackwlHd clauu" occurs, 
namely, Artlele 15 (4) Iud 16 (4). Ihere would be at lellSt lome room for 
• ~yiDg, with Marc G.lanler, that tbe coostitutioo·ma.lr::eu used the term 
"cia.," gtElerically, inclusive of all loris or social groups including ClUte, 
communities and chl.u, However, one inclines to II radically opposed 
view WhCD ODe looki at the Constitution as a. wlwll. The Coostitution 
dcsilna.te. groups for which it sbow. spcclll solicitude in distlnclterms, 
Illpeaks of sehwuled castes and !tlbcs, educationallY lind socially 
backward eillucs, other backwnn.l clnses, religious aod Unguisnc minori
ties, unloucbabl~, those Ipeclally vuloer.ble to exploililtion aDd the 

I 
we.ker ICctions of the peoplc.' The conllitutional text il elaborately 
written; the choice or phTltfCI is carefully mlde. These phmses have not 
been amended aWIY. And indeed uoy amendmenl to tbe Coot!jtulioo 

! 

• Jl03lSCII.II'T 12.1 

~,epluclol [be. wo~~ ."cl4I~" by "cute" io Articles IS (4) and 16l4) for 
weaker sectlops In Article 16 would be IJnblc to judicial iO\'illJdlltlon on 

Ihe gro~nd that II viui:JlcJ tbc essential features of the basic structure of 
Ihe lod!:!o .Con: titulion. This is so beeOluse the ConsliiulillD promulgJtt. 
jill e~a.llta.nan sO,el.i!l1 order, frec :>f distinctions arlsing from etute,lc:JI", 
domICile nod tehSI?n. Thc value. recited in the preamble Gre also fUDda. 
~ental to BUy n:adlbg, and theory of reading. of the Indian ConStitu. 
tlon. 

. From all thb, it is clear thal the C(Hlltitution forbids recourse to 01111 
In recoo5truetfns "bllckwlrdoelS" for the purposel of .Holt Qctlo". Wb e 
It commands Is recoune to "cll"" in reCllnstruel/,. b.ck d " 'wllr DeS). 
Glliaoler orren an excellent account of how "clau" is conceptualIzed 'Dd 
r~eonceptulll1zed by the Ilale agenein, especinlly the Hiilh COUt15 Dnd b 
SupreDle Court. t e 

Allbc IIIme time, he offers a eootrlU, tbe!is Because Ih' Co-' , . . uSUlutlon 
oellher commands Dor forbidl the recoune 10 casle it it all a" I or pOrc "('brd 20.tl h' 'qucil on ,I, y '.. " '" w et ler, how much in what ways and for how 
long. caue may be taken to reconstruet bllekwardnen fa, 'b, 
r 'w· purposts 

o stale aCIIOo. hOlt IS more, he finds tbat "C;ule UDlls" arc "useful" ; 
and tbey should not be cODdemn~d pl!r Stl (Ibid., 214). The argument gOel! 
furlhe r : oot merely iJ recourse [0 cl5te "useful" o[h . , r 'd . ' er compctm, 
crllerll' .or I enlllkation and mCaliuremeot of backward ' 
Dot good eoougb. . Deu 8rc limply 

But whlll docs one mean by "cute" in this con"" 1 G.", d 
'd ' . nero van· 

Cell n OnIlCCp[UIl IUlnt!\on' betwceo "calles" AI ",ommu -I OJ d 
" I I 0" ('b d 199 nc Y In .J 
,,' :I us Ir, u~~ , I ". ,222). J( cluses are (0 mean to Includc 

commumtle,' ,elll~ reLDClrnate themselves al 'classes' (ibId., 188,204) 
Once determlnatloDs arc rnnde that entain caste communi1ies lit "b !C. 
wllfd", the furtber determination Ibu the, arc also ",d"",' ',," d" 

"

"b' "IOnayan 
SOCIIl Y ac ward, oftcn requirCi reeourse to caSle III st"", 
n h f . " sroup . 

ut t e concepl 0 ItalU. II quile problcmalic Ilnd even when it is sorted 
out, the qu~stlon of relation between 'low status' nod soc/a I backward. 
ness remBInS an unsettled, Rnd unscnliog, question (ibid., 229·240), 
Galan,ter, bowe\'et,lea~ us to Ibe conclusion that "Ihe trcod is to tblDk 
~r,loclal batk,.'drd'!:u Hlterm! of bcrilllge of deprivL!.tioo", visualiud M 
tIe nccunIU alt e"eelJ of low position In n .oclal hierarchy" ('b'd 

239). I I , 

Why should 'ealtc' be used significantly 10 delermine back\l'lIrdneu 
r?r the pl~rposes 0/ statr Dcflon 7 May not income a.nd oecuplltfou P(O
VIde " stgn!Oennl mtOlure of backwlltune55 7 O.ll1nter an!wcrs tbIs 
last que~tloo in tho DeGalive. The heart of hit objection to eeonomic lIS 
dillinct r'OIO ~mmunal c:ril~rill pulsAtes in Il curious p3rnsraph(lbid., 275). 
GlIl~nter maLOulnJ Iha.t ' when backward communities lire designated 
the liDO'S lhnle of bcndlt. would 10, or Course. to Ih,. ",nO" .. ", .. II ",;. 

168

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



I 
I 
j 124 SOCIOlOOY 0' LAW 

members of Julina,,'" c,utes." Even 50, there i5 "sonIc fcuon to hope 
for /I 'tric-klc·lIowl\' thltl will ,prel1d ltnd multiply the btllcnt~", since 
the rclD.1i1cly b~ucr·oiT mcmheu or 5uch cutes "aro linked 10 11u:ir 
Icss.r",rluMlc (.'Isle-fellows by tics of kinship. loynlty nuu mulut'll 
'Uppolt." Onlotntcr instslI thill the well-olT recipients of benefit! "rniJlhl 
be cxpctlCU10 pll}' a rcprescnulivc funchon." On the olher hand, 
tl\l:fe Is "no 5clr·c"idcn\ reuon to Ihjnk Ihal the recipient' under AD 
c;conomic lest Will .;r~e tim \tind or rcprc5cntnt'ive rl,lflc\illn, tangible 
or synlbolic, for ,lIOit ;1'1 the lowell Sruups," And when an "incorne 
UII i5 usci.l. there l~ lillie fCiltOn to think thil\ those 3' the !>ottom will 
be indircelly b~ndilcd." 

As 10 this tnt point, (lnt would hnve thoughl thot the 101t: function of 
incomc/oC'tup:tllOn trHerin would be to benefit Ihose 9.1 the bollont of 
Ihe heap. Thai It hns IIn\ occurred for"h1ahcr eehtlon bcnclits" (like 
admissions to Ihe medical lind lechnolosy courses) is true flblJ., 274). 
But enn this f;tilure be cle ... :ued 10 nn onlol08ie:11 principle 1 It CllnrU)t 
be snid IS II mailer ('If firS! principle that im3sinnti\'c reseasting of COP 
011 tbese criteria, ilnd a matching rectificatioll or administration, is to be 
o prior( ruled OUI. 

That \CIIVCS us with the "trickle·down" principle. Here Glanttr in4 
vests cUlc with m),lhopoetic charllcteriStlcs. Caste sentiment, caste 
consciousness wil1l1omehow eDlure Ihat even those who pre·empt II lion's 
sbare will enllble them 10 be legitimate repruentatives of rcdimibulion. 
NOlhina in the book ,ubltnntiatcs this Clpect.tlon. Indeed, III the dati 
given prelellls grounds for contrar)' cXl'lett.tions. For CJ{ample, Gllhloter 
laments thc "liltleliliocu" of .dmlni'lrotioll, i!Jl "tl1oughlleuueU about 
ao. ls" concernini the COP. lie goes further lind indiclJ .11leli,lalors 
includiol the leheduled aroup [e,llilllors who hllve "paid little attention 
to the reportl of Ihe Commiuioner for the scheduled wles and tribes" 
(Ibid., 69). Other siudin (cited in Dad, 1984) haYc demonSlroted Ute 
cOllclu.ioll thaI legislative reseryation., Ille dcviees to co·opt, tontrol and 
depoUticize sr.hedliled castes and are, thererore, more nf an e)lereile in 

.social control than in redistribution, 
Even if we were 10 lIuume that ti,ySe who benefit substantially by 

COP perform. repre5entative function, it i. not cleu why they should 
.be performinl it in relation onty to the COP benefit.. Indeed, if the 
bcttef-olf caste members were lollcltous of "their len-fortumue Clute 
fellow''', the laUer would 1I0t have c:ontlnued to remain 10 less rorlunnte. 
Alld, iodeed, io dhL:h:arae of e.ither their symbolic or tansible "rcprcsen
Illtive" functioD$, Ihey woulll have been the chief a.rlkuliltorl of policies 
.od prollrBmmcs which beoefit their" lell-fortunate brethren". 

Tbe. rejection of economic c:riterlD, lind the "IS<uoul espouslIl of 
'callO as ellISl' erHerion, ,hOWl Ute vitalit)' of Nirnd Chaudhari', thesis 

.ill The Comilltill ~f Clru (1965). even when one reeoGnizCJ, a5 don 
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GIl/,mtcr, tll;lt the Cllnltilution does not rrl!~e.ribe or prv5"ri\)C C3~tC 
crlleriB, even when one is OUl of IYnlp:llh)' with the repreuive: upccts of 
CMtt: hierarchy lind ideol,,&),. one fiuds it difficult 10 e,l:plorc even the 
possibility of invokill8 other seculllr c:mceptiClO5 or eriter/II (like chm) 
(CIt the pllr(>rJJ" (If JIOft acfrrm, Even. Comptlfllg EtJrlll/Ir)' i~ unllble If.! 
traMC'end the tssenlinll), Hindu view of life. 

These difference. do not diminish the hilh IIchievement of GJI<lnttr', 
'Iud),. Its mnjor contribution is the clarilicaliOIl of tbe di~couflic on Ihe 
...... ys of reconstruction of baekw!tdnen in tcntempornry India, E"en 
when he docs not decipher thtl' t1lucture or I'IOli!ics ~llIn ~speet of this. 
dlscoune, his IIlcli<:ulout Rnmlysis of the rhetodc Bnd reality of the CDP 
makes an cndurina conlrU>"tion towBrds ill; o\"cntll understanding. 
Above 411, Ihis study holds oul II p!ospcct Ihnt Indiao lOCi1l1 ~cienti1l1 
would.begln 10 opptechlte the major role that law and COUtU hll\'e played, 
nnd hnve to ptrform. in the transformation of the Indian society. Jr, liS 

GIJnter dCrn~II$lflIt~ .. the "cootributlon of lhe judiciary to soclBI reCODS
Ifuctlon" illlrrected b), the "failure ..to eOIllt:' 10 grips wllh the immense 
Y;lriatlon nnd complelit)' of aroup structure of Indian ,o~iely" Vbid • 540), 
it becomes imperative, It leut for the conceroed social sdenll5lt in 
India, 10 devise \10'11)'$ in wbich to 8uist COUfll to Ilchieve muimal elarit)'. 
Socialltientius ought to remember Ihlll judiclal "tlioo has been '0 rllr the 
most crucinl sotilll force preventing the usc of coostitutional pruvisiollJ 
"as JUItiliclltion for I rClime of communal quotas" and In inhibitini 
"runway expln5ion of the c.teior)' of Other Backward CI15ses" (Ibid., 
SlS), GIlI.nler·~ book celebrates titis th~'arling of Ihe will to power: 
Jocial scienlisu ignnre titis achievement nt their 0\\-1) penl in a. traurnlltl
caUy chanaefullndla. 

Su/JtJl,eTfl SfudltJ 

Thc Indimo lilerlrY Itadillon, 111 law lind hi'IO'!}" hn as yet not witnessed 
Ihe emtrgcnte of tha t senre of historic;ll wriling which oan be called the 
social history or law, Q la C.P. Thompson (1963, 1977) or M Foucmulr 
(1977, 1978, 19801 or J,W. Hurl! (1964) or M. Horowitz (1977), To be 
sure, there ore prospects or excellent beginning'; the two volumes' 
of the Combrldgt' EconomiC HiSlOll of [n,fia (Dharma Kumar, 1982: 
Ra)'ehaudhri and Habib, 1982), Dharma Kumar', analys;, of propert)' 
(19U), DDVid Arnold's work on dacoity (1984), OliVer Mendcllohn',' 
study of pathology of land disputes in Rajaslhnn (1981), Ricllllfd 
Washbrook'i analysis on colotlinl legnl .oci~l for motion (198J-82) 
aDd 8h~vlln ~antlt's sm.1I oote on criminlltiution of the work-Ina 
dU5CS III India (1981-82) provide very cncouraciD, .ICn. of possible pro
crus toward. In Indian loci,l ~tor)' of law. • 

A marc 'Uslaln~d foeul on 50CUl! hiltlJry of Indian law ilaYilllablc in the' 
wnrk. of Rllnjlt Ouha (198]) nnd his Associates {GUh.l: 1982, 1983, 1984/; 
GuhD's Icnlinal work modestly eotitled :n Elemeillary Aspects 0/ Peasanl 
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/n1urgt/lC)' (Ollha. 19SJ) c.hnrl$ sc.veli!1 unv 1'I.,.fls fur:t fresh ulIIJc:rlland 
f illg of hlsll:lfY And ,oeleloa)' of law In lnJill, Tha (cnlrnl 1nlithiS of this 

work do nlll rermit b::r.Id summutlon.; 51ill, II remAins ncecUliry 10 
demOniU:l.IC how our u"<lersinndrn& of law:iS D 'OCi41 process ClI" be 
dccpenell by an i(l";I.:\lion 10 close:' ,tudy of the itm",rt.q. 

Firstl)'. GuhJ dcmo)nltratci how law Jlrucluru \iolellce. When 
prcSClffllion, of the l~w nq~ani1.C a will to power, Ihey structure the vcr)' 
locial identity :lnll individual persona of the: dominnlcd, The creation 
of tlte idcn\il~' of a rul)altcrn 1$ lhu5 among. the prime functions of the 
llw ~, an org:lni1J:1tion rof hegemony. The crution of "ncgHivc ctau 
consciousness" (ibid., 23- 28) and its maintenance requires uscrllon of do' 
minance tllroush lalY anti rO(C~. And Ihis luk is performed by ICI~I codes; 
Ouha dcmomtralel holY &it/'rl/wlIl/l, intcrpreted as a semloloaical 
I)'ltem of coding, 13.llctlfiu a r.lllge o( verbal and non·verb~1 .iens of 
deference lind di.lance, inlO wh1ch is embedded 1\ whole w~y of 
conmucllns IUld reconslruetlng 101:"11\1 reality of domlnntion 

f .nd iub~Hetnity (Ibid,. 35,76). KautllYI1 identified verbJI vll)lenee 
(V1Jkporru!ryom) lIS 11 distinct form of "joleAce and the clllssical system' 
of punishment for .uch erim: of pClllution rBnged from cUlling of 
the tongue, or insertion of u red hot "iron nail, ten finlleJ'$ long" into 

I
lhe mouth or alternnlely pouring of "hot ad" into mouth and ears, 
The code here functions as "linguistic corltrol in an authoritarian 
lociety" (ibid., 461. Thl, control extcndJ nat just to "peech but also to 
whfll Foucault acutely describn as "adminislmlioll of silcnce" on the 
luhaln::ID. The chmlcal Hindu law, limihldy. reinforccd IhJD"'crb31 
behflvlour conlrol,'whether throulh rigorous urtorilll norms, control ovcr 
facltl Ippcaranee,('Ir throu);h cnforcinJ norms of 50thl dlltance in public 
plileu. And insulGency, in sueh politlc31 economy contexts, consiSlI in 
"preseripU ... e rc~erSI1I" libiJ., 36) lind "mluive and .yllemltic violation 
of thuIl words, guturu lind symhoh which hAd the relutlons of pow~r 
In eolonlnl loeicty III their sign1fie:!tn" (ibfd .. 39), The proem of inver' 
aion limed at nppropriation or desrruclion of "Ihe ins jan ill of ... enemy's 
power" lind hopefully Abolition of Ihe "mark, of"."ubalternity"; but in 
the colonial era even thi$ proeen of inversion. ultimately. used Ihe 
"bOlrowed language", Ihe "scmi·feual language of politic,," to whicb 
Ihe peuanl rebel "was born" ((blel" 75·76). 

Scrondly. the Iflw manipulates am~iguity in de-nHng Wilh insurgeocy
and this proposition II true of all legnl systems. ancient nr modern. The 
ambiguity rel~les 10 the cntegorles: "ctillle" lind " (cbellion", Guhn 
demonstrates thnt these IwO ealcaories luve thdr di5tinctille codu of 

I 
vioh~nce. But collecllve defianCe of nuthorlty h~ .. , unlike Individual 
erlmCJ, the char.cltr of beln, "nccc-Ilarily lind invuiably public 
and ~ommun1l1 even IS." Gulla ,enerAlites the proposition I. folio ..... ': 

The criminlll mill' be Inid 10 Jtllnd in Ihe III me relation to the insur· 
t 8cnl as dotJ Whfll is conlpiratorial (or secretive) 10 whmt is publi~ 
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(ot open), or IVlrn! It irtdlvidu:tlistic (Of smull·grollp) 10 \VIIIlI i. corn
inullal (or mus) In chulcter. In olher \\'ords, crime lind InJu(i~ocy 
derive fr\lm 1110'0 very (IItrereUI code. or violence, 

Ra/ljil Gulso (/981 . 79) 
When .this dilf~rence in code' of violence Is nol perceivee,!, inJurg~ot'y 

or rebellion ls re;m.led lIS erimc, a conspiralOrial crime. Thil synan m 
often occurs because of "eonceplUal inkrtill" ; this often enuugh is IIfdc! 
and abetted by lhe notorious rutl that "milSsi\'e uprisings" In Indin nrc 
of teo preceded by a "sudden rise in the incidenCt or rural violence" 
(Ibid" 81). Guha analysts this strikingly well by reference to "5I.1I\'lItion 
crimes" (:Md.: 82.90~, and "jolence lIeainst moneyll:nder$ (Ibid.. 91-94). 
nut rebeltron In luch SltUUlons markslhe beginning "if no more thn 
!lut!, of I reeognrllon of Iheir Idelllily as ft clns·fOf·iuelf" 1'0 th 
rebels, crime in Ih,ls chin lied social conlut signUies "an intt';ral rp3r~ 
of II comprehcn"ve Iy~tem or delinnce '11 PQrtl/~ in a new /a"611118' : 10 
shott, !t ehan8es cO(ltS," Thii ,code.swltching is pelfec;!ly (kilf to Ihe 
rebel. Gulla en3.ble~ u, to U?deTSland \lihy code !wltchlng on the pIIrl 
of the mllJtcrs-lumprng both lands of violence lIS crime-i, their relldy 
rC5ptJn!C aJ Ihe milnllien of the people' thil is the only "code wh' h 
tbey know how 10 hlndlc" (ibid" 89). Out a social historinn has a chO~c 
to make: he can think like a JQrega or a rebel. Colonia! hhloriogr3 ;ce 
orceD makes historions think like a r!orega; it aha condemns Ihis kind

P Iff 
... Iolenee. The rebel hhtodan regards such violence ns "tfte hiJ!hest for: 
a! protcs;" and. would,,~e\ 010 ju§tify it. The "dupl~ chnr8cter" o( 
Violence II an mtra.nsl,ellt feature or realit),; it need nOI be such fot 
wn}'s of undentandlng Dod conceplualizing relillty ((bid, 107-108), 

Thirdly, this duplu chapa~let of violence perudcs the inner w(lrkin 
'!,r ins~rl~nty a! woll. The code of violence embedded in or conslltu~' 
tma ,Inlur~cncy extends not juS! out\\'l!;rds but Iho inwards, not just to' 
CDemle ...... rll.lo~~ but enem~CI Within. The insur.&enl uses force to "ilcne~ 
nUe folldanlY wilhln nil rnnks. Clearly, this use of physical force ilt 
criminal from Ihe standpoint of the dorago or I historian who thinks !ike 
a tlarD~Q. On the olher hand, it constitutu I\n inescapable. if bloody, 
neeeurly of In emergent clus stfUJ!gle. Passive or nctive col!4bonlt!01l 
wilh t.~,e ~nel(ly r.epre~ent$ a :'contradiction among the people Ihem) 
selves, to a Sltuallon of msurgc.ncy, it gets transformed into "n 
contradiction between people and Iheir enemiu" !tnd Ihe inlurgcot5 
"ale remarkably qllick to recognize this" (ibM" 198), "Solidnrity/ 
belrllynl con1titute$ n well·dclined element of rebel consclousnes!" 
(Ibid., 109); II/td the Inlurgent conscIousness is nOI hillorically 
enabl~d to make "line disllnctions Ixtween ela.uilicarory foes and 

~enl onu" ~/bld. 201), Coillboralion wilh the pOlico or the sy,tem is 
'a repllenl10n of pellanl lubn.\ternily" at Ihe lIery historic momenl or 

.truule RSll/nit it (ibid,. 202). Rebel violence a81\1nsl ~lJch ' focs", • 
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kind of "spiritu,ll fnuricide" in which "II hr(llher mU)1 be 5nt"rl(lc~d fot 
the IIIke of lolld~iity", in the uhlnlDtc IInal)':lll, "represenls the 
peasant· rebel', W/Ir on nlienatlcn whhin his own clnts find lIeninu hi, 
alta tgo" (Ihid., 2(9). 

The ",lmhivlllcllI:C of Ihe deed" (IbM., 88) ari\a; because insurgent 
,·iulencc is "\\<Ir::d III the same time to two different codes"; the "coJc of 
individulliislic nnd small group devinnce froJ{lthe law wherc it originlllcs 
and collective loci:!1 derillnee which adopls it"; il Ihlls ~urs "the (win 
sisns of n birtb·mark nnd I bccoming" Ilbld" 108). The nlodes through 
which inJurgency "extricates itself rtom'tlu~ pl3ecnta of common crime" 
and e~tilblidlcs "i15 own identily U II violence which Is pI/bile, colltctb>t, 
dcf/fljr:tl\"~ nnd totu/" (ibid., 109) ah'nuld be of Interest to students of 
law Ind lo.:i~1 cha.nle since re,i,tnnee find reprclslon, defiance Bod dorni· 
nanee constilute In thcmsch'cs (oren for tltange. eyeD if the changc, 
for coioniollindia up to 1900 10 \.\hic:ll Guha', study I. dediclUed, is of 
Ihe type. which produces Ind reproduces "the rivlII purDdigms of 
landlord aulhorlty and pcasnnl rebdllon" (Ibid" 336). 

The f.sein:tllol'l or whal Rnnjll Gulla hiS achieyed Ihrough IlIsufBtnc),. 

of course, goel beyond meuat:es for historiography, colonial oc oll[er
..... ise Clee Guha, 1982: 1-8) or new llpproachet to restructuring dllcourse 
(Ice Guhn, 1983: 1·43). Importnnt II.S Ihcse messagcs and method. ure 
for the development of loclal history of lalll in India, the cenlral mcnllge 
of Guha's a.chlevemenl for Ihe conlemporary lociolo,ist of the Indian 
law consists in a clII for an exploration of how the Indian law and "ate 
produce and reprodute sub3lternily and rcbellion Ind holV lhe subnltcrn 
violence produces l!.nd reproductS ,tate power and law. 

OecolonlZllioll h:u entailed II radknl change of Ihe normalive Itrue
lure of justification of stale power through cOnltitutional and leaal 
prelcriplioD', Allhe ,anle tlnlo. fOt Ihe Impoverished maues of Indill: 
I~gal procencs Ilnd illStHulioD' remain Insldlo\l~ly colonial. Clearly, the 
Itlucluratloo of lubalternlty II nat R1 oyert in contempora.ry India III 
comp;ued wilh the 'semi·(eudlll' and 'colonial' India depieled in 
}nSUfgtneJ'. The Itlltc lllw, at a normative level, does not folter negatlvCl 
class conl..:iousnnl. Indeed. the subaltern in his ,Iruigle (or "pr«cri: 
plivt revenal" of represlive local la'o\'.waYI (or non ·stlllC iegally'lem!) 
has now availablt a whole vadely of symbol. and idcoloiical represtola
lion5 io the Constitution of Indill. ParLldoxically, the ideoloiY of the 
Constitution which legitimates 6tale pOliler is used in .ublhern slrugglu 
In Indc('Iendent Illdin. 3S 11 counter.ideolosy to dekgitlrnate thc dominant 
formllions of power. 

The model or legal reprcssloll in contemporary India . have, like tho 
IM.urgency of lubaltl:rn •• Llcquircd a duplex characler. The Itille powet 
i. moblliled both wIthin the law and ouulde Ihe luw fot reprelSlon. Tho 
wilt of legal nod uh:snl or IInti.\C&111 modes or lupprestion (the lauer 111 
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form of itllndardicsi ule of force through security pnd paflil.milllllry 
forces. fake 'cncounlers' by Ihe police with 'Naxalilcl', 'dllcoiu' or 
'e:memiils') has tended ortcn (0 create 11 situation unmuking tbe 
criminogenic nature of Illite power, Violence directed agatOst the 
articulation of constitutionally justified demnnds of ,the people, by or on 
behalf of l!:Ie state, Is increasingly secn 85 crimioat, at Icast by tlte victims 
and .olidary group., Police atrocitic, 4re, by definition, perceh·ed a, 
Uce5lcs or lawful power. 

NOlion1 of 'insurgency' Dnd 'counler·iosurgency' also become prob
lemalic in ,uch coo texts. The UiC of (orco lind even tcrror to malntaia 
dominance i. ortcn conccplua1i:r.cd as antl.peoplc Insur.ilcncy against the 
Conltltulion; Ind • rebellion lagalrut thl. is articuhHtd as countcr
insur;ency. The so·caUed 111101 and order operalions under 'late aUlpice. in 
this .itu:llion tend, therefore, 10 set lusimilaled to tile original Insurgency 
181linu the Constitution by the dominnnt classes; or ill other word •• the 
Ilate power Is seeo to reproduce the inJuraency, jUlt!fyin, rebellion in aid 
of constitutlonlll nluCllnd vision. We encounter here multiple inver
sions of'crime' and 'insurgencf . 

All Ihl, repre.ents Ihe tmltncipalory potential of the Indian Constitu
tion. which II a product oC a bourgeois revolutLon at' a historical 
juncture where the bou.rgeoisie wish to deradicalilC the radical di$course 
or the Corulilution 10 sustain the present powcr/dominance configur
ations, There eml:r,cs thul a contradict/no between nl:ed for leghlmat., • 
pOwer (power justified :It con'I/lutiona! terml) Bnd tbe need to pnatise 
reprcsslon by dominant power blocs to prnerve tbeir dominance. 
Col\ccth'e political Yiolence in Independent India and Ihe modes of 
rcpression to counter' it refleet tonlradietory rcality or lIa!e aod hsw 
rather IIclllely (Uni, 1982). .., 

The !hree volume. of Suballe", SlIldftJ proyide UJ with WilY' of Iculp~ 
ting OUt undemanding of the present proccues by idenlifying the modea 
of appropriation of .ubaltern in.urgency by the natiODal indepeodeace 
mo ... ement (see 0 Pllndcy, 1.J82: 143: S. Amin, 1984:1; D. Hardiman. 
1984 :1 96; S. Ucnnl,ham, 1983:130: A. Ou, 1983:1801. These studies 
h!ahllghl the dialectic bet,..een the autonomy of subaltern movements 
and their skilrul appropriafioa by the nationali&1 movement. The appro
ptialion, often amouDting to their annihilation thrived on Dn appeal fot 
unity In II t:ommon struggle for anU.imperillllsm. 'nUl Itl the: end or the 
dlly .• inct such ge~erali%ed unity WaS in any cyent impoulble, lite .ppcals 
served the need, of "a particular kind 0/ tJfllanrr": and Ibi~ kind of 
IllIlnce .Imost .IwIYs amounted to I "&tuement in the rayour of slatus 
quO "nd .,ainslllny ndical chance in the .oeillliet-up when the Briti.h 
flnRlly handed over the power" (G, Pandey. 1982: 142 lind 181). 'rhQ 
Itudlu highllg,hl In rich detall thl: relative autonomy or the pelllllnt 
moyement., both in lerm' of their origi", 1111l, drnamicsj anil lileir 
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handling or conuadictory clnims from the nlllioMli5t l(aden io collllbo
nile \\ilil Iheir imnlcdiJlIC clrJlioiters (htndlorJs, moneylenders) in the 
irHtrest of /lllli ' imperialist Itrutsle. The colonial RdminiSlrlllo"s res· 
I'onse often perceived the &trUtlum! rools of discontent mort IihRrply; but 
their retipe \\"u :l Slnnd:lrd one. Amend the law here lind there, for· 
Gctting that bOlh the lnrldlord and the landless rcgludcd thue IIIWI 
merely 3S "paper IhrclIl:>", Ir Ihis fails. If): tnlluil'c rcprcuiOD. Thi, recipe 
is heavily utilized by independeDt India's admioiltntor •. 

Bul the. nco-colonial role of law. its proceuC! aod institutions, neting 
in sharp conlrndiclion to the value prcmlsel or the Indian CDostitulion i. 
8n aspect which needs to be fully undtr5tood. Indeed, one wonden 
whether Jubailern studi!:', in relAtion to contemporary Indio. can bypass 
the centrality of law both to the structur,tion of lublaternity and of 
insurgency. 

Soclof Actio" U,fgaliolt 

Normatively, the lodilln Constitution .,snifiet a great auauh on lubailif' 
nity ; it Idenlme5 the marks of I!c,antive elaS! consc.iolllneu BI a part of 
tbe gcnetie material of Ihe IndiRD leglll sy.l!:'m lind 'Yltematically 
proceeds 10 delesitimnte these. Caste, creed, colour, ,ex and religion 
ore oot relevant to the status of a ciliten in n free 'OciDH!! dtmoeratic 
republic; locial blekwdrd~e5! is to be rccoDllructed 00 new "cular 
terms; the hilloric.lly disadvantascd sroups have to be helped by VlriouJ 
specific mCIlUUI. The in.ignln of lIarCltio 5erfdom (bonded labour) lind 
untouchability are 10 be vl.lorously discredited. The Conllitutlon is the 
source of le.ilimation of IIlUe power; snd tbe Itllte power m.y not be 
lOY more legilimated wholly on the Bround, which justify the lIructuring 
of subaltcrn 50elill identldet. 

The Constitution thWi selJ the ltate in cODtradlcllon wilh civil .oeiety 
Ind Ihe I.w (1owl08 from the Conltitution atlackl structure of subaltern 
reproduction. AI the same lime, there ariles a contradiction between 
IOciltl identity of the makers and implementer. of the I.w; if the law
makers c.nnot continue 10 claim constitutional legitimacy by using law 
overU\' for the purposu of structuring subalternity. they can, as the next 
best, seck to $0 nlfect the working of the law IS 10 perpetuale aDd 
reproduce IUbalternity. The 'law' thul becomes II hl&hly contradictory 
r(ality and procen (Blixi: 1985c). 

In other words, Itllte law crt'ales ,rtat expectatloos which, in ju aclual 
Implt~entltioD. it does not onen enough seek 10 fulfil. People" move· 
ment, fOf the ful!llment of these expectatiol:\s create furthcr contradic
lion$ ; the constitutlonallcgitmacy of such movemenls clnnot be openly 
denied, ytt to wholly conee.do ihese elain's would be to brina Ilb041 
qualitalive chlln¥e~ in the struclure aod ml\nagemenl of dhlrlb\ltion or 
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p(llitic;1I1 flower. Reprtuion has to be praetised aill.! al , o jUt! iOed. Out it 
Is not tnsy to justify stalldardlen use or f<lrce, which cruel Ihe dividing 
line \)elween legal and elllr:depi repression. Such lepret~iQn is llrt icu. 
lately condemned by tht wielders of Ihe public power and yc\ it has 10 
be 1I11l,lwed. Tllis, in turn, creates the need 10 manufacture oppearances 
of occ;ounulbility : indifferently Itriltegized lod Ilow mo\oina criminal 
prosecution. (which (lITcly have the objeetive of or rC$ull in re"fusing 
Ibe rtpres~ors) and cosmetic devices of judicial enquiries aDd COOlmis
sions of enquiry ierVe this Yilal fuoetion, 

The \lska of manSAin(l repression in II liberal conitilUlil1nal democrpcy 
arc thul hiahly cnmplell: nnd require II, bigb degree of innovlltive energy. 
Since no dt jure construction of .ubalttroity Ihrough the law illegitimate, 
rtl/aClD impoSition or it, lIod ifs maintenance, involving carnouBlging 
11;I8al devices, consllntly remllins problematic. 

When subaltero movement, arc lingt'd with constitutional conscious. 
ness; lovern,nce becomes tVC,ll more acutely difficult, They n,ow user! 
their entitlements, not only lIthe level of rhetoric but at that of social 
aelion. When especially the:; leelc to put tbe Coostitution to action by 
activating the relmlivc autonomy of tbe judiciary, tho deplQ,Ymeot of 
judicial power to enhancc the counlervailiag power of subaltern move
ment docs ind~cd create discord among tbe governiog institutions. Tbo 
tll.ecutive .nd the legislature are ICen at default compartd with Lhe 
judiciary, lney!tably, after 11 series of aUcmpllto curb pro-people u,el 
or judicial power or' lo make Juah exercise of power ineffective, tbe 
cxeculive power of the Itato has to Iccept the new 10cl.I1llCOlrning ari!iol 
out of encounter with IhCJ judiciar)" AU Ihis, obviouslY,4aBravates tbe 
dyullmie& or eovernuucc. 

In the Into IC\'enliu and euly eiahtiea the meteOric rile .nd srowlb of 
,ocial action Illigllion (SAL) lhows how Jaw can be ulcd 10 counter 
lubalternity. A full arcount or thl, development occurs elsewhere (Bad, 
1935c) ; IC\loluly renection hu, uQchilracleriSlic411y eoough kcpt pace 
with the cxponcnllal development or SAL (.ee Gandhi, 1985; P. Siogh, 
1981·82; Mcnon, 1982; Aglfwala, 1985: Massey, 1982). 

E!:seatill!ly. SAL signiflu II democralicization of judicial remedies. It is 
now ponible for individuab or locial lelion groups to write simple 
letten 10 Justices and Courts. which raise issues of violalion or democra
tic rightJ of the Indian people; luch lellers ate t;eated as writ petition. 
(11 new form or jurisdiction which hu been de)cribed a~ thc "epistolary 
jur!sdiClion"). Usually. such mailers relate to tbe violltioo of rigb!s by 
I\IC Iialc uecullve RJeneicl) ehhe, by \Yay or ucu~es or pOlVer (bllndla, 
of IlIe;e..! dll.c:lits,lorture in c~,toiy) or by non·performll.nce (If c.atesor!. 
cilltitutory dutlel (non,eDrO[Cemenl of laws tela tina to migrnnt l::Ibour, 
bonded Inbour, minimulll; waaes, prot"ctiye I:1W5 aencnl!!y coneertlln~ 
unorganized worker" inac;tlon in the race or I'eatln. Indilln hUmpn 
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bel'lts u chaUds): The SAL petilions urose Ihe IlI;wleSJcul or Ihe 
Indilln 113te. When allelntl~os :ue denied, .. Ihey U5Ulllty 3Te, Ihe prob· 
lem of fncHindlllB would hem: posed In~upcrable problems bUI for the 
i;"'o;inn!ivc dc~il!e of the ftppohunu:nl of socil>-Iegal commissions of 
Ictivj51S and upcrtJ. upon whine reporiS funller IIrgurncnls proceed. The 
Supreme Court docs not proceed 10 judgment in most eDsts ; ralhcr, 
thrOUGh a series of intcrim orders, it cnsu'res effectivc protcetion of rights 
(the "crce~io8 jurisdiction"). The Court has now begun orderioa bolh 
financial compcnsllllon (damages) and other compenSilory urangemenls 
in kind for proven viOlntionl of rig,hls. 

The Cour\ is not nlwilYs effective ; I~C intransigence or loul autbori· 
ties remains a problem in few sllu:uions (Agllrw;tla, \98.5): heilihy deve· 
lopment of con tempi jurhdlclil)n looms lArue on the SAL lIaendum. So 
fllf. the C",un hn "dopled II non'lIdvcnMiQI npprollch: SOC/III action 
liligntion is dHrcrenti~led 1I111lillllion Wilhoul winncn or losers. IS In act 
of pnrtnership bel ween social a.clivl~u. justices and tbe n:eeutivc to sol'le, 
as rar nI pouible, nmitllbl~, problems of IIIII/Jenneu of the Slate. To 
expect the SAL rroceS$e, to transform immcdlately the 5tructures which 
engcnder ,,~ie hmleuncn /, 10 upecl 100 nlueh of II fledgling innovlltion. 
But the process or accountability, n luk to which appellale JUdicial pro· 
cess j~ admirably suited, hu begun io right carncsl ; 105\ C3uses J1Rve been 
rccovered ond lire at the centre of constitutional adjudication io coni em· 
por;uy Indlll. Annlysu of SAL which condemn it for relalive inefficl\cy 
in ehllnain; sttuaturu or il)verllnce or focus on doctrinal probkms or 
queilion the inilitutionni compelente of court! raise important problems 
tequirlog lInnl),51S lind remedial mehures. l1ut they leem to filii to locate 
the overall .IBnilicance of Ihe poi1liclIl economy or SAL. We highlight 
this aspect, Qlb~lt briefly, In the concluding part of this lumrnllry 
reyiew. 

SAL htu, fir;t of all, done inyaluable function or exposinG Ihe 
contrldietory reality 01 Inw. Dnmely, the CQ'pulellce of rule of law whh 
tho fcian of terror. Whether it is the case of undertrLlllllanlui~hlDg in 
Blbllf pris1)n5 for an eternily without trinl or the bUnded men of Bhagnl; 
pllr or the tottlJrtd b(ldles in jails or women', remBnd or children's home, 
or fBlce poliee encounters with 'Nax:shteJ', dllcoi!s. utremists or rBpe by 
public officials of women in their custody or bonded l\Ild wage slavery"'! 
11I1!lese 5i101l11on$ brou;ht beforc the Supreme Court of India by WlY of 
SAL demoostrate. II M:tu: used \0 call them, the "circumstances of 
reekless terrotism" lind the pollufllonlac chllr~cter of tbe lIate. EyeD 
the bare. fuelS of the reian of terror c;oexilling with thc rule of law 10 for 
unknown to (osmopelitAn lodian jUdscl, leldc" of the aar lind other. 
now eonhontcd Ihem with Ihe chllcnge of underllandlnl the conlrndic. 
lory reality of the Inw (Ill rule of law ~nd III reign of terror) and tq 
planipulille if In wa.\I~ ".'_hi~11 IYould anht the lubaltern people. 

, , 
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SrcoIIIII),. the appellate courll, and especially tbe Supreme Court, bas 
begun to appreciate the true menuing of the rehl.th·c autonomy of Ihe l:1w 
It adjudication. Althougllthc laW-liS ideology and enscmble of iosti· 
tution5-U leili~llllive. cxecutive and judicial po""er repre51:nts tbe 
"centrlll1l.ed unity" of Itllle: power (Pou\lIntzas. 1975J, adjudication mny 
be relatiyely lutoDomOUI of the u.ecullve CBnxi, 1985dl. The denlnl thnt 
judacs make Illw 11 In 3t1empt to perform an itieoloBicnl task of preyeo!· 
ing ndjudication as emcraing from an Irena of expreslioQ of clau tllrug· 
glu, of urticulatiOD and dynlmics of Inleraetion between the h:sislaturc 
and the e:ueutive. SAL iD Indln Illustrates this dyuamlcs 3111 crueilll 
juncture of millurlitioo of D boufacoJ. pOlitical order in Indi.l. Tbe pro
srenioll or SA L Ihould be of Interest 10 IIny IIHious Itate theorlsl for 
this reason, IS 1110 for the many inyc:ulon. il entan,. Not the leut 
among then invenioDI i. the fact tbat the ideology of the wr{t/l!/I coo"jw 
Illlion is being used ., I counter.ideolog)' to thnt of the unw,If/ltn 
constitullon (lee, fot fuller analYlis, Dul, 1985d; 1·20). 

Titrrdly. Ihe dcvelopment of SAL calls for Ideologic-a! reorientation of 
adjudieation towards a jurisprudence of emaneip3lion. and legitimlllion of, 
struggle for liberation by (he opprC5sed groups in tbe IlIdilin society. The' 
SAL II, IIowly but perceptibly. restructuring the tnd!lln judicial discourse 
(Baxi, 1985d). Thi, is an unprecedeDted and remarkable deyelopmeDt' 
quite likely to survive the onllaulhls against il by those wbo were aecul", 
tamed to the usc of Judlclll power and prPtuli ooly by n pmilcged few 
10 protect /lId, inlerClU aDd YIIJut,. . 

Four/hly, for thol~ in\'o!yed In strug81e against lubullernity the SAL' 
proce,"'c, create a new liiad of politicil .pace from reign of terror nod 
toften the rClprel5ive UleJ or the law lod illite power At mlcro·lcvcl.· 
where thuc IJlrugglea are ncceuarily was,ed on behalf of what BabllJaheb 
Arnbcdhr u.cd 10 cill the AlisudrQS (tbe real social and economic prolc-' 
terlad thi. I. I .1,0IfitIDI Dew lain; It help5 10 auaull oeglllive cia .. 
coolciouSllCJS fottered or forced by local power·eeotre$ and iotroduce:: 
chaoges io tbe po"'er relations and IilruCturC5 at Ihc local level. In lhis 
senle, it has been demODUrated tbat eveD wbeo courts \.<\nnot by. them·. 
se1vcI perform the tasb or liberation, given tbc will, they can make tbe .. 
tuks of those who IIrunle for emanCipation a little leu onerous. .'. 
. Of couuc. this new cournge in SOciI I action by justices lind courts m,ay 
be, in the eyes or bouraeoi. bi,Iary, no more Ihan I 1I111$$lve attcmpt at, 
creating stakes nnd loyaltie' to 1\ ly,lem of law and politics wbich is \ 
duiolegrltiogin 115 owo deadwcis,ht (Bui, 1982). II may allo reprcSent. 1 
unbeknown to the principal drortlulls pCfJQntJll, n mliSlive attempt 10 co.. j' 
opt the iosurrcctiooary Impulse into tlte oaliooal mllinurcllm. Recou"e 
to !aw may be lecn, by 50rne aClion grqulU in stru"le, as a way .10 
pepctunte titt hegemony of lhe system which promilc~ rule of law but 
reproduccs onl'l the rcillln "r , .... ,.. r~ ...... . f. 
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"ruute Ihro~gl! couttrr:>om it mny, It the end of the day, dcpohticiu: 
populir conscIOusness, create new dcpcndcnc:ic$ :;loll rob the movcrnerit$ 
of sdf-rdilnt, panicipaloty character. 

Such duo,scr& II~C always ~rc~cnlln an Inlln·s),stemic war ng~Jn5t subal. 
ternlLy. ~'!1Stor) IS 3 conStlcnllOUI IlbJeclor to all predictions. Awnffncu 
oftllCSC pitfall, of SAL must (cmnin cYcrp[C!lco! : nnd tliere should be no 
CO~luSion Iha~ the drDlI/tis ~t!'JOIIOt do not write the ,trlp!. They 
artrculate, ultll'Date!y. the SCript; Ind the script is written by mcn as 
Igcnt, of ~\a5Sive scelnl (orCel aDd ItS' C(c:alor~ of fUch forces. At tbe 
present conjuncture, IIlIlh:1I tao be l:1.id conctloing tbe Ichiellcmen! of tue 
SAL pro.cesses is Ihal it leeks 10 inhibit produttion lind reproduction of 
,u~a1teroll)' through tlte 1a~. by Iharpenin, the COlltradiction •• moOllhc 
ruling blots lind by d~prlvlnB them of the raUler tls,Y roroll oflcailimu, 
tlon or pOII'cr, 
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INDIA.

LECTURE I.
WHAT CAN INDIA TEACH US?

When I received from the Board of Historical Studies at Cambridge the
invitation to deliver a course of lectures, specially intended for the
candidates for the Indian Civil Service, I hesitated for some time, feeling
extremely doubtful whether in a few public discourses I could say anything
that would be of real use to them in passing their examinations. To enable
young men to pass their examinations seems now to have become the chief,
if not the only object of the universities; and to no class of students is it of
greater importance to pass their examinations, and to pass them well, than
to the candidates for the Indian Civil Service.

But although I was afraid that attendance on a few public lectures, such
as I could give, would hardly benefit a candidate who was not already fully
prepared to pass through the fiery ordeal of the three London examinations,
I could not on the other hand shut my eyes completely to the fact that, after
all, universities were not meant entirely, or even chiefly, as stepping-stones
to an examination, but that there is something else which universities can
teach and ought to teach—nay, which I feel quite sure they were originally
meant to teach—something that may not have a marketable value before a
Board of Examiners, but which has a permanent value for the whole of our
life, and that is a real interest in our work, and, more than that, a love of our
work, and, more than that, a true joy and happiness in our work. If a
university can teach that, if it can engraft that one small living germ in the
minds of the young men who come here to study and to prepare themselves
for the battle of life, and, for what is still more difficult to encounter, the
daily dull drudgery of life, then, I feel convinced, a university has done
more, and conferred a more lasting benefit on its pupils than by helping
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them to pass the most difficult examinations, and to take the highest place
among Senior Wranglers or First-Class men.

Unfortunately, that kind of work which is now required for passing one
examination after another, that process of cramming and crowding which
has of late been brought to the highest pitch of perfection, has often the very
opposite effect, and instead of exciting an appetite for work, it is apt to
produce an indifference, if not a kind of intellectual nausea, that may last
for life.

And nowhere is this so much to be feared as in the case of candidates for
the Indian Civil Service. After they have passed their first examination for
admission to the Indian Civil Service, and given proof that they have
received the benefits of a liberal education, and acquired that general
information in classics, history, and mathematics, which is provided at our
public schools, and forms no doubt the best and surest foundation for all
more special and professional studies in later life, they suddenly find
themselves torn away from their old studies and their old friends, and
compelled to take up new subjects which to many of them seem strange,
outlandish, if not repulsive. Strange alphabets, strange languages, strange
names, strange literatures and laws have to be faced, “to be got up” as it is
called, not from choice, but from dire necessity. The whole course of study
during two years is determined for them, the subjects fixed, the books
prescribed, the examinations regulated, and there is no time to look either
right or left, if a candidate wishes to make sure of taking each successive
fence in good style, and without an accident.

I know quite well that this cannot be helped. I am not speaking against
the system of examinations in general, if only they are intelligently
conducted; nay, as an old examiner myself, I feel bound to say that the
amount of knowledge produced ready-made at these examinations is to my
mind perfectly astounding. But while the answers are there on paper, strings
of dates, lists of royal names and battles, irregular verbs, statistical figures
and whatever else you like, how seldom do we find that the heart of the
candidates is in the work which they have to do. The results produced are
certainly most ample and voluminous, but they rarely contain a spark of
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original thought, or even a clever mistake. It is work done from necessity,
or, let us be just, from a sense of duty, but it is seldom, or hardly ever, a
labor of love.

Now why should that be? Why should a study of Greek or Latin—of the
poetry, the philosophy, the laws and the art of Greece and Italy—seem
congenial to us, why should it excite even a certain enthusiasm, and
command general respect, while a study of Sanskrit, and of the ancient
poetry, the philosophy, the laws, and the art of India is looked upon, in the
best case, as curious, but is considered by most people as useless, tedious, if
not absurd?

And, strange to say, this feeling exists in England more than in any other
country. In France, Germany, and Italy, even in Denmark, Sweden, and
Russia, there is a vague charm connected with the name of India. One of the
most beautiful poems in the German language is the Weisheit der
Brahmanen, the “Wisdom of the Brahmans,” by Rückert, to my mind more
rich in thought and more perfect in form than even Goethe’s West-östlicher
Divan. A scholar who studies Sanskrit in Germany is supposed to be
initiated in the deep and dark mysteries of ancient wisdom, and a man who
has travelled in India, even if he has only discovered Calcutta, or Bombay,
or Madras, is listened to like another Marco Polo. In England a student of
Sanskrit is generally considered a bore, and an old Indian civil servant, if he
begins to describe the marvels of Elephanta or the Towers of Silence, runs
the risk of producing a count-out.

There are indeed a few Oriental scholars whose works are read, and who
have acquired a certain celebrity in England, because they were really men
of uncommon genius, and would have ranked among the great glories of the
country, but for the misfortune that their energies were devoted to Indian
literature—I mean Sir William Jones, “one of the most enlightened of the
sons of men,” as Dr. Johnson called him, and Thomas Colebrooke. But the
names of others who have done good work in their day also, men such as
Ballantyne, Buchanan, Carey, Crawfurd, Davis, Elliot, Ellis, Houghton,
Leyden, Mackenzie, Marsden, Muir, Prinsep, Rennell, Turnour, Upham,
Wallich, Warren, Wilkins, Wilson, and many others, are hardly known
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beyond the small circle of Oriental scholars; and their works are looked for
in vain in libraries which profess to represent with a certain completeness
the principal branches of scholarship and science in England.

How many times, when I advised young men, candidates for the Indian
Civil Service, to devote themselves before all things to a study of Sanskrit,
have I been told, “What is the use of our studying Sanskrit? There are
translations of Sakuntalâ, Manu, and the Hitopadesa, and what else is there
in that literature that is worth reading? Kâlidâsa may be very pretty, and the
Laws of Manu are very curious, and the fables of the Hitopadesa are very
quaint; but you would not compare Sanskrit literature with Greek, or
recommend us to waste our time in copying and editing Sanskrit texts
which either teach us nothing that we do not know already, or teach us
something which we do not care to know?”

This seems to me a most unhappy misconception, and it will be the chief
object of my lectures to try to remove it, or at all events to modify it, as
much as possible. I shall not attempt to prove that Sanskrit literature is as
good as Greek literature. Why should we always compare? A study of
Greek literature has its own purpose, and a study of Sanskrit literature has
its own purpose; but what I feel convinced of, and hope to convince you of,
is that Sanskrit literature, if studied only in a right spirit, is full of human
interests, full of lessons which even Greek could never teach us, a subject
worthy to occupy the leisure, and more than the leisure, of every Indian
civil servant; and certainly the best means of making any young man who
has to spend five-and-twenty years of his life in India, feel at home among
the Indians, as a fellow-worker among fellow-workers, and not as an alien
among aliens. There will be abundance of useful and most interesting work
for him to do, if only he cares to do it, work such as he would look for in
vain, whether in Italy or in Greece, or even among the pyramids of Egypt or
the palaces of Babylon.

You will now understand why I have chosen as the title of my lectures,
“What can India teach us?” True, there are many things which India has to
learn from us; but there are other things, and, in one sense, very important
things, which we too may learn from India.
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If I were to look over the whole world to find out the country most richly
endowed with all the wealth, power, and beauty that nature can bestow—in
some parts a very paradise on earth—I should point to India. If I were asked
under what sky the human mind has most full developed some of its
choicest gifts, has most deeply pondered on the greatest problems of life,
and has found solutions of some of them which well deserve the attention
even of those who have studied Plato and Kant—I should point to India.
And if I were to ask myself from what literature we, here in Europe, we
who have been nurtured almost exclusively on the thoughts of Greeks and
Romans, and of one Semitic race, the Jewish, may draw that corrective
which is most wanted in order to make our inner life more perfect, more
comprehensive, more universal, in fact more truly human, a life, not for this
life only, but a transfigured and eternal life—again I should point to India.

I know you will be surprised to hear me say this. I know that more
particularly those who have spent many years of active life in Calcutta, or
Bombay, or Madras, will be horror-struck at the idea that the humanity they
meet with there, whether in the bazaars or in the courts of justice, or in so-
called native society, should be able to teach us any lessons.

Let me therefore explain at once to my friends who may have lived in
India for years, as civil servants, or officers, or missionaries, or merchants,
and who ought to know a great deal more of that country than one who has
never set foot on the soil of Âryâvarta, that we are speaking of two very
different Indias. I am thinking chiefly of India such as it was a thousand,
two thousand, it may be three thousand years ago; they think of the India of
to-day. And again, when thinking of the India of to-day, they remember
chiefly the India of Calcutta, Bombay, or Madras, the India of the towns. I
look to the India of the village communities, the true India of the Indians.

What I wish to show to you, I mean more especially the candidates for
the Indian Civil Service, is that this India of a thousand, or two thousand, or
three thousand years ago, ay the India of to-day also, if only you know
where to look for it, is full of problems, the solution of which concerns all
of us, even us in this Europe of the nineteenth century.
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If you have acquired any special tastes here in England, you will find
plenty to satisfy them in India; and whoever has learned to take an interest
in any of the great problems that occupy the best thinkers and workers at
home, need certainly not be afraid of India proving to him an intellectual
exile.

If you care for geology, there is work for you from the Himalayas to
Ceylon.

If you are fond of botany, there is a flora rich enough for many Hookers.
If you are a zoologist, think of Haeckel, who is just now rushing through

Indian forests and dredging in Indian seas, and to whom his stay in India is
like the realization of the brightest dream of his life.

If you are interested in ethnology, why India is like a living ethnological
museum.

If you are fond of archæology, if you have ever assisted at the opening of
a barrow in England, and know the delight of finding a fibula, or a knife, or
a flint in a heap of rubbish, read only General Cunningham’s “Annual
Reports of the Archæological Survey of India,” and you will be impatient
for the time when you can take your spade and bring to light the ancient
Vihâras or colleges built by the Buddhist monarchs of India.

If ever you amused yourselves with collecting coins, why the soil of
India teems with coins, Persian, Carian, Thracian, Parthian, Greek,
Macedonian, Scythian, Roman,[1] and Mohammedan. When Warren
Hastings was Governor-General, an earthen pot was found on the bank of a
river in the province of Benares, containing one hundred and seventy-two
gold darics.[2] Warren Hastings considered himself as making the most
munificent present to his masters that he might ever have it in his power to
send them, by presenting those ancient coins to the Court of Directors. The
story is that they were sent to the melting-pot. At all events they had
disappeared when Warren Hastings returned to England. It rests with you to
prevent the revival of such vandalism.

In one of the last numbers of the Asiatic Journal of Bengal you may read
of the discovery of a treasure as rich in gold almost as some of the tombs
opened by Dr. Schliemann at Mykenæ, nay, I should add, perhaps, not quite
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unconnected with some of the treasures found at Mykenæ; yet hardly any
one has taken notice of it in England![3]

The study of Mythology has assumed an entirely new character, chiefly
owing to the light that has been thrown on it by the ancient Vedic
Mythology of India. But though the foundation of a true Science of
Mythology has been laid, all the detail has still to be worked out, and could
be worked out nowhere better than in India.

Even the study of fables owes its new life to India, from whence the
various migrations of fables have been traced at various times and through
various channels from East to West.[4] Buddhism is now known to have
been the principal source of our legends and parables. But here, too, many
problems still wait for their solution. Think, for instance, of the allusion to
the fable of the donkey in the lion’s skin, which occurs in Plato’s Cratylus.
[5] Was that borrowed from the East? Or take the fable of the weasel
changed by Aphroditê into a woman who, when she saw a mouse, could not
refrain from making a spring at it. This, too, is very like a Sanskrit fable;
but how then could it have been brought into Greece early enough to appear
in one of the comedies of Strattis, about 400 B.C.?[6] Here, too, there is still
plenty of work to do.

We may go back even farther into antiquity, and still find strange
coincidences between the legends of India and the legends of the West,
without as yet being able to say how they travelled, whether from East to
West, or from West to East. That at the time of Solomon there was a
channel of communication open between India and Syria and Palestine is
established beyond doubt, I believe, by certain Sanskrit words which occur
in the Bible as names of articles of export from Ophir, articles such as ivory,
apes, peacocks, and sandalwood, which, taken together, could not have been
exported from any country but India.[7] Nor is there any reason to suppose
that the commercial intercourse between India, the Persian Gulf, the Red
Sea and the Mediterranean was ever completely interrupted, even at the
time when the Book of Kings is supposed to have been written.

Now you remember the judgment of Solomon, which has always been
admired as a proof of great legal wisdom among the Jews.[8] I must confess
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that, not having a legal mind, I never could suppress a certain shudder[9]

when reading the decision of Solomon: “Divide the living child in two, and
give half to the one, and half to the other.”

Let me now tell you the same story as it is told by the Buddhists, whose
sacred Canon is full of such legends and parables. In the Kanjur, which is
the Tibetan translation of the Buddhist Tripitaka, we likewise read of two
women who claimed each to be the mother of the same child. The king,
after listening to their quarrels for a long time, gave it up as hopeless to
settle who was the real mother. Upon this Visâkhâ stepped forward and
said: “What is the use of examining and cross-examining these women? Let
them take the boy and settle it among themselves.” Thereupon both women
fell on the child, and when the fight became violent the child was hurt and
began to cry. Then one of them let him go, because she could not bear to
hear the child cry.

That settled the question. The king gave the child to the true mother, and
had the other beaten with a rod.

This seems to me, if not the more primitive, yet the more natural form of
the story—showing a deeper knowledge of human nature and more wisdom
than even the wisdom of Solomon.[10]

Many of you may have studied not only languages, but also the Science
of Language, and is there any country in which some of the most important
problems of that science, say only the growth and decay of dialects, or the
possible mixture of languages, with regard not only to words, but to
grammatical elements also, can be studied to greater advantage than among
the Aryan, the Dravidian, and the Munda inhabitants of India, when brought
in contact with their various invaders and conquerors, the Greeks, the Yue-
tchi, the Arabs, the Persians, the Moguls, and lastly the English?

Again, if you are a student of Jurisprudence, there is a history of law to
be explored in India, very different from what is known of the history of
law in Greece, in Rome, and in Germany, yet both by its contrasts and by its
similarities full of suggestions to the student of Comparative Jurisprudence.
New materials are being discovered every year, as, for instance, the so-
called Dharma or Samayâkârika Sûtras, which have supplied the materials
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for the later metrical law-books, such as the famous Laws of Manu. What
was once called “The Code of Laws of Manu,” and confidently referred to
1200, or at least 500 B.C., is now hesitatingly referred to perhaps the fourth
century A.D., and called neither a Code, nor a Code of Laws, least of all, the
Code of Laws of Manu.

If you have learned to appreciate the value of recent researches into the
antecedents of all law, namely the foundation and growth of the simplest
political communities—and nowhere could you have had better
opportunities for it than here at Cambridge—you will find a field of
observation opened before you in the still-existing village estates in India
that will amply repay careful research.

And take that which, after all, whether we confess or deny it, we care for
more in this life than for anything else—nay, which is often far more cared
for by those who deny than by those who confess—take that which
supports, pervades, and directs all our acts and thoughts and hopes—
without which there can be neither village-community nor empire, neither
custom nor law, neither right nor wrong—take that which, next to language,
has most firmly fixed the specific and permanent barrier between man and
beast—which alone has made life possible and bearable, and which, as it is
the deepest, though often-hidden spring of individual life, is also the
foundation of all national life—the history of all histories, and yet the
mystery of all mysteries—take religion, and where can you study its true
origin,[11] its natural growth, and its inevitable decay better than in India,
the home of Brahmanism, the birthplace of Buddhism, and the refuge of
Zoroastrianism, even now the mother of new superstitions—and why not, in
the future, the regenerate child of the purest faith, if only purified from the
dust of nineteen centuries?

You will find yourselves everywhere in India between an immense past
and an immense future, with opportunities such as the old world could but
seldom, if ever, offer you. Take any of the burning questions of the day—
popular education, higher education, parliamentary representation,
codification of laws, finance, emigration, poor-law; and whether you have
anything to teach and to try, or anything to observe and to learn, India will
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supply you with a laboratory such as exists nowhere else. That very
Sanskrit, the study of which may at first seem so tedious to you and so
useless, if only you will carry it on, as you may carry it on here at
Cambridge better than anywhere else, will open before you large layers of
literature, as yet almost unknown and unexplored, and allow you an insight
into strata of thought deeper than any you have known before, and rich in
lessons that appeal to the deepest sympathies of the human heart.

Depend upon it, if only you can make leisure, you will find plenty of
work in India for your leisure hours.

India is not, as you may imagine, a distant, strange, or, at the very
utmost, a curious country. India for the future belongs to Europe, it has its
place in the Indo-European world, it has its place in our own history, and in
what is the very life of history, the history of the human mind.

You know how some of the best talent and the noblest genius of our age
has been devoted to the study of the development of the outward or material
world, the growth of the earth, the first appearance of living cells, their
combination and differentiation, leading up to the beginning of organic life,
and its steady progress from the lowest to the highest stages. Is there not an
inward and intellectual world also which has to be studied in its historical
development, from the first appearance of predicative and demonstrative
roots, their combination and differentiation, leading up to the beginning of
rational thought in its steady progress from the lowest to the highest stages?
And in that study of the history of the human mind, in that study of
ourselves, of our true selves, India occupies a place second to no other
country. Whatever sphere of the human mind you may select for your
special study, whether it be language, or religion, or mythology, or
philosophy, whether it be laws or customs, primitive art or primitive
science, everywhere, you have to go to India, whether you like it or not,
because some of the most valuable and most instructive materials in the
history of man are treasured up in India, and in India only.

And while thus trying to explain to those whose lot will soon be cast in
India the true position which that wonderful country holds or ought to hold
in universal history, I may perhaps be able at the same time to appeal to the
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sympathies of other members of this University, by showing them how
imperfect our knowledge of universal history, our insight into the
development of the human intellect, must always remain, if we narrow our
horizon to the history of Greeks and Romans, Saxons and Celts, with a dim
background of Palestine, Egypt, and Babylon,[12] and leave out of sight our
nearest intellectual relatives, the Aryans of India, the framers of the most
wonderful language, the Sanskrit, the fellow-workers in the construction of
our fundamental concepts, the fathers of the most natural of natural
religions, the makers of the most transparent of mythologies, the inventors
of the most subtle philosophy, and the givers of the most elaborate laws.

There are many things which we think essential in a liberal education,
whole chapters of history which we teach in our schools and universities,
that cannot for one moment compare with the chapter relating to India, if
only properly understood and freely interpreted.

In our time, when the study of history threatens to become almost an
impossibility—such is the mass of details which historians collect in
archives and pour out before us in monographs—it seems to me more than
ever the duty of the true historian to find out the real proportion of things, to
arrange his materials according to the strictest rules of artistic perspective,
and to keep completely out of sight all that may be rightly ignored by us in
our own passage across the historical stage of the world. It is this power of
discovering what is really important that distinguishes the true historian
from the mere chronicler, in whose eyes everything is important,
particularly if he has discovered it himself. I think it was Frederick the
Great who, when sighing for a true historian of his reign, complained
bitterly that those who wrote the history of Prussia never forgot to describe
the buttons on his uniform. And it is probably of such historical works that
Carlyle was thinking when he said that he had waded through them all, but
that nothing should ever induce him to hand even their names and titles
down to posterity. And yet how much is there even in Carlyle’s histories
that might safely be consigned to oblivion!

Why do we want to know history? Why does history form a recognized
part of our liberal education? Simply because all of us, and every one of us,
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ought to know how we have come to be what we are, so that each
generation need not start again from the same point and toil over the same
ground, but, profiting by the experience of those who came before, may
advance toward higher points and nobler aims. As a child when growing up
might ask his father or grandfather who had built the house they lived in, or
who had cleared the field that yielded them their food, we ask the historian
whence we came, and how we came into possession of what we call our
own. History may tell us afterward many useful and amusing things, gossip,
such as a child might like to hear from his mother or grandmother; but what
history has to teach us before all and everything, is our own antecedents,
our own ancestors, our own descent.

Now our principal intellectual ancestors are, no doubt, the Jews, the
Greeks, the Romans, and the Saxons, and we, here in Europe, should not
call a man educated or enlightened who was ignorant of the debt which he
owes to his intellectual ancestors in Palestine, Greece, Rome, and Germany.
The whole past history of the world would be darkness to him, and not
knowing what those who came before him had done for him, he would
probably care little to do anything for those who are to come after him. Life
would be to him a chain of sand, while it ought to be a kind of electric chain
that makes our hearts tremble and vibrate with the most ancient thoughts of
the past, as well as with the most distant hopes of the future.

Let us begin with our religion. No one can understand even the historical
possibility of the Christian religion without knowing something of the
Jewish race, which must be studied chiefly in the pages of the Old
Testament. And in order to appreciate the true relation of the Jews to the
rest of the ancient world, and to understand what ideas were peculiarly their
own, and what ideas they shared in common with the other members of the
Semitic stock, or what moral and religious impulses they received from
their historical contact with other nations of antiquity, it is absolutely
necessary that we should pay some attention to the history of Babylon,
Nineveh, Phœnicia, and Persia. These may seem distant countries and
forgotten people, and many might feel inclined to say, “Let the dead bury
their dead; what are those mummies to us?” Still, such is the marvellous
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continuity of history, that I could easily show you many things which we,
even we who are here assembled, owe to Babylon, to Nineveh, to Egypt,
Phœnicia, and Persia.

Every one who carries a watch owes to the Babylonians the division of
the hour into sixty minutes. It may be a very bad division, yet such as it is,
it has come to us from the Greeks and Romans, and it came to them from
Babylon. The sexagesimal division is peculiarly Babylonian. Hipparchos,
150 B.C., adopted it from Babylon, Ptolemy, 150 A.D., gave it wider
currency, and the French, when they decimated everything else, respected
the dial-plates of our watches, and left them with their sixty Babylonian
minutes.

Every one who writes a letter owes his alphabet to the Romans and
Greeks; the Greeks owed their alphabet to the Phœnicians, and the
Phœnicians learned it in Egypt. It may be a very imperfect alphabet—as all
the students of phonetics will tell you—yet, such as it is and has been, we
owe it to the old Phœnicians and Egyptians, and in every letter we trace,
there lies imbedded the mummy of an ancient Egyptian hieroglyphic.

What do we owe to the Persians? It does not seem to be much, for they
were not a very inventive race, and what they knew they had chiefly learned
from their neighbors, the Babylonians and Assyrians. Still, we owe them
something. First of all, we owe them a large debt of gratitude for having
allowed themselves to be beaten by the Greeks; for think what the world
would have been if the Persians had beaten the Greeks at Marathon, and
had enslaved—that means, annihilated—the genius of ancient Greece.
However, this may be called rather an involuntary contribution to the
progress of humanity, and I mention it only in order to show how narrowly,
not only Greeks and Romans, but Saxons and Anglo-Saxons too, escaped
becoming Parsis or Fire-worshippers.

But I can mention at least one voluntary gift which came to us from
Persia, and that is the relation of silver to gold in our bi-metallic currency.
That relation was, no doubt, first determined in Babylonia, but it assumed
its practical and historical importance in the Persian empire, and spread
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from there to the Greek colonies in Asia, and thence to Europe, where it has
maintained itself with slight variation to the present day.

A talent[13] was divided into sixty minæ, a mina into sixty shekels. Here
we have again the Babylonian sexagesimal system, a system which owes its
origin and popularity, I believe, to the fact that sixty has the greatest number
of divisors. Shekel was translated into Greek by Stater, and an Athenian
gold stater, like the Persian gold stater, down to the times of Crœsus,
Darius, and Alexander, was the sixtieth part of a mina of gold, not very far
therefore from our sovereign. The proportion of silver to gold was fixed as
thirteen or thirteen and a third to one; and if the weight of a silver shekel
was made as thirteen to ten, such a coin would correspond very nearly to
our florin.[14] Half a silver shekel was a drachma, and this was therefore the
true ancestor of our shilling.

Again you may say that any attempt at fixing the relative value of silver
and gold is, and always has been, a great mistake. Still it shows how closely
the world is held together, and how, for good or for evil, we are what we
are, not so much by ourselves as by the toil and moil of those who came
before us, our true intellectual ancestors, whatever the blood may have been
composed of that ran through their veins, or the bones which formed the
rafters of their skulls.

And if it is true, with regard to religion, that no one could understand it
and appreciate its full purport without knowing its origin and growth, that
is, without knowing something of what the cuneiform inscriptions of
Mesopotamia, the hieroglyphic and hieratic texts of Egypt, and the
historical monuments of Phœnicia and Persia can alone reveal to us, it is
equally true with regard to all the other elements that constitute the whole
of our intellectual life. If we are Jewish or Semitic in our religion, we are
Greek in our philosophy, Roman in our politics, and Saxon in our morality;
and it follows that a knowledge of the history of the Greeks, Romans, and
Saxons, or of the flow of civilization from Greece to Italy, and through
Germany to these isles, forms an essential element in what is called a
liberal, that is, an historical and rational education.
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But then it might be said, Let this be enough. Let us know by all means
all that deserves to be known about our real spiritual ancestors in the great
historical kingdoms of the world; let us be grateful for all we have inherited
from Egyptians, Babylonians, Phœnicians, Jews, Greeks, Romans, and
Saxons. But why bring in India? Why add a new burden to what every man
has to bear already, before he can call himself fairly educated? What have
we inherited from the dark dwellers on the Indus and the Ganges, that we
should have to add their royal names and dates and deeds to the archives of
our already overburdened memory?

There is some justice in this complaint. The ancient inhabitants of India
are not our intellectual ancestors in the same direct way as Jews, Greeks,
Romans, and Saxons are; but they represent, nevertheless, a collateral
branch of that family to which we belong by language, that is, by thought,
and their historical records extend in some respects so far beyond all other
records and have been preserved to us in such perfect and such legible
documents, that we can learn from them lessons which we can learn
nowhere else, and supply missing links in our intellectual ancestry far more
important than that missing link (which we can well afford to miss), the link
between Ape and Man.

I am not speaking as yet of the literature of India as it is, but of
something far more ancient, the language of India, or Sanskrit. No one
supposes any longer that Sanskrit was the common source of Greek, Latin,
and Anglo-Saxon. This used to be said, but it has long been shown that
Sanskrit is only a collateral branch of the same stem from which spring
Greek, Latin, and Anglo-Saxon; and not only these, but all the Teutonic, all
the Celtic, all the Slavonic languages, nay, the languages of Persia and
Armenia also.

What, then, is it that gives to Sanskrit its claim on our attention, and its
supreme importance in the eyes of the historian?

First of all, its antiquity—for we know Sanskrit at an earlier period than
Greek. But what is far more important than its merely chronological
antiquity is the antique state of preservation in which that Aryan language
has been handed down to us. The world had known Latin and Greek for
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centuries, and it was felt, no doubt, that there was some kind of similarity
between the two. But how was that similarity to be explained? Sometimes
Latin was supposed to give the key to the formation of a Greek word,
sometimes Greek seemed to betray the secret of the origin of a Latin word.
Afterward, when the ancient Teutonic languages, such as Gothic and Anglo-
Saxon, and the ancient Celtic and Slavonic languages too, came to be
studied, no one could help seeing a certain family likeness among them all.
But how such a likeness between these languages came to be, and how,
what is far more difficult to explain, such striking differences too between
these languages came to be, remained a mystery, and gave rise to the most
gratuitous theories, most of them, as you know, devoid of all scientific
foundation. As soon, however, as Sanskrit stepped into the midst of these
languages, there came light and warmth and mutual recognition. They all
ceased to be strangers, and each fell of its own accord into its right place.
Sanskrit was the eldest sister of them all, and could tell of many things
which the other members of the family had quite forgotten. Still, the other
languages too had each their own tale to tell; and it is out of all their tales
together that a chapter in the human mind has been put together which, in
some respects, is more important to us than any of the other chapters, the
Jewish, the Greek, the Latin, or the Saxon.

The process by which that ancient chapter of history was recovered is
very simple. Take the words which occur in the same form and with the
same meaning in all the seven branches of the Aryan family, and you have
in them the most genuine and trustworthy records in which to read the
thoughts of our true ancestors, before they had become Hindus, or Persians,
or Greeks, or Romans, or Celts, or Teutons, or Slaves. Of course, some of
these ancient charters may have been lost in one or other of these seven
branches of the Aryan family, but even then, if they are found in six, or five,
or four, or three, or even two only of its original branches, the probability
remains, unless we can prove a later historical contact between these
languages, that these words existed before the great Aryan Separation. If we
find agni, meaning fire, in Sanskrit, and ignis, meaning fire, in Latin, we
may safely conclude that fire was known to the undivided Aryans, even if
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no trace of the same name of fire occurred anywhere else. And why?
Because there is no indication that Latin remained longer united with
Sanskrit than any of the other Aryan languages, or that Latin could have
borrowed such a word from Sanskrit, after these two languages had once
become distinct. We have, however, the Lithuanian ugnìs, and the Scottish
ingle, to show that the Slavonic and possibly the Teutonic languages also,
knew the same word for fire, though they replaced it in time by other
words. Words, like all other things, will die, and why they should live on in
one soil and wither away and perish in another, is not always easy to say.
What has become of ignis, for instance, in all the Romance languages? It
has withered away and perished, probably because, after losing its final
unaccentuated syllable, it became awkward to pronounce; and another
word, focus, which in Latin meant fireplace, hearth, altar, has taken its
place.

Suppose we wanted to know whether the ancient Aryans before their
separation knew the mouse: we should only have to consult the principal
Aryan dictionaries, and we should find in Sanskrit mûsh, in Greek μῦς, in
Latin mus, in Old Slavonic my̌se, in Old High German mûs, enabling us to
say that, at a time so distant from us that we feel inclined to measure it by
Indian rather than by our own chronology, the mouse was known, that is,
was named, was conceived and recognized as a species of its own, not to be
confounded with any other vermin.

And if we were to ask whether the enemy of the mouse, the cat, was
known at the same distant time, we should feel justified in saying decidedly,
No. The cat is called in Sanskrit mârgâra and vidâla. In Greek and Latin the
words usually given as names of the cat, γαλἑη and αἴλουρος, mustella and
feles, did not originally signify the tame cat, but the weasel or marten. The
name for the real cat in Greek was κἁττα, in Latin catus, and these words
have supplied the names for cat in all the Teutonic, Slavonic, and Celtic
languages. The animal itself, so far as we know at present, came to Europe
from Egypt, where it had been worshipped for centuries and tamed; and as
this arrival probably dates from the fourth century A.D., we can well
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understand that no common name for it could have existed when the Aryan
nations separated.[15]

In this way a more or lees complete picture of the state of civilization,
previous to the Aryan Separation, can be and has been reconstructed, like a
mosaic put together with the fragments of ancient stones; and I doubt
whether, in tracing the history of the human mind, we shall ever reach to a
lower stratum than that which is revealed to us by the converging rays of
the different Aryan languages.

Nor is that all; for even that Proto-Aryan language, as it has been
reconstructed from the ruins scattered about in India, Greece, Italy, and
Germany, is clearly the result of a long, long process of thought. One
shrinks from chronological limitations when looking into such distant
periods of life. But if we find Sanskrit as a perfect literary language, totally
different from Greek and Latin, 1500 B.C., where can those streams of
Sanskrit, Greek, and Latin meet, as we trace them back to their common
source? And then, when we have followed these mighty national streams
back to their common meeting-point, even then that common language
looks like a rock washed down and smoothed for ages by the ebb and flow
of thought. We find in that language such a compound, for instance, as
asmi, I am, Greek ὲσμι. What would other languages give for such a pure
concept as I am? They may say, I stand, or I live, or I grow, or I turn, but it
is given to few languages only to be able to say I am. To us nothing seems
more natural than the auxiliary verb I am; but, in reality, no work of art has
required greater efforts than this little word I am. And all those efforts lie
beneath the level of the common Proto-Aryan speech. Many different ways
were open, were tried, too, in order to arrive at such a compound as asmi,
and such a concept as I am. But all were given up, and this one alone
remained, and was preserved forever in all the languages and all the dialects
of the Aryan family. In as-mi, as is the root, and in the compound as-mi, the
predicative root as, to be, is predicated of mi, I. But no language could ever
produce at once so empty, or, if you like, so general a root as as, to be. As
meant originally to breathe, and from it we have asu, breath, spirit, life, also
âs the mouth, Latin ôs, ôris. By constant wear and tear this root as, to
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breathe, had first to lose all signs of its original material character, before it
could convey that purely abstract meaning of existence, without any
qualification, which has rendered to the higher operations of thought the
same service which the nought, likewise the invention of Indian genius, has
to render in arithmetic. Who will say how long the friction lasted which
changed as, to breathe, into as, to be? And even a root as, to breathe, was
an Aryan root, not Semitic, not Turanian. It possessed an historical
individuality—it was the work of our forefathers, and represents a thread
which unites us in our thoughts and words with those who first thought for
us, with those who first spoke for us, and whose thoughts and words men
are still thinking and speaking, though divided from them by thousands, it
may be by hundreds of thousands of years.

This is what I call history in the true sense of the word, something really
worth knowing, far more so than the scandals of courts, or the butcheries of
nations, which fill so many pages of our Manuals of History. And all this
work is only beginning, and whoever likes to labor in these the most ancient
of historical archives will find plenty of discoveries to make—and yet
people ask, What is the use of learning Sanskrit?

We get accustomed to everything, and cease to wonder at what would
have startled our fathers and upset all their stratified notions, like a sudden
earthquake. Every child now learns at school that English is an Aryan or
Indo-European language, that it belongs to the Teutonic branch, and that
this branch, together with the Italic, Greek, Celtic, Slavonic, Iranic, and
Indic branches, all spring from the same stock, and form together the great
Aryan or Indo-European family of speech.

But this, though it is taught now in our elementary schools, was really,
but fifty years ago, like the opening of a new horizon of the world of the
intellect, and the extension of a feeling of closest fraternity that made us
feel at home where before we had been strangers, and changed millions of
so-called barbarians into our own kith and kin. To speak the same language
constitutes a closer union than to have drunk the same milk; and Sanskrit,
the ancient language of India, is substantially the same language as Greek,
Latin, and Anglo-Saxon. This is a lesson which we should never have
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learned but from a study of Indian language and literature, and if India had
taught us nothing else, it would have taught us more than almost any other
language ever did.

It is quite amusing, though instructive also, to read what was written by
scholars and philosophers when this new light first dawned on the world.
They would not have it, they would not believe that there could be any
community of origin between the people of Athens and Rome, and the so-
called Niggers of India. The classical scholar scouted the idea, and I myself
still remember the time, when I was a student at Leipzig, and began to study
Sanskrit, with what contempt any remarks on Sanskrit or comparative
grammar were treated by my teachers, men such as Gottfried Hermann,
Haupt, Westermann, Stallbaum, and others. No one ever was for a time so
completely laughed down as Professor Bopp, when he first published his
Comparative Grammar of Sanskrit, Zend, Greek, Latin, and Gothic. All
hands were against him; and if in comparing Greek and Latin with Sanskrit,
Gothic, Celtic, Slavonic, or Persian, he happened to have placed one single
accent wrong, the shouts of those who knew nothing but Greek and Latin,
and probably looked in their Greek dictionaries to be quite sure of their
accents, would never end. Dugald Stewart, rather than admit a relationship
between Hindus and Scots, would rather believe that the whole Sanskrit
language and the whole of Sanskrit literature—mind, a literature extending
over three thousand years and larger than the ancient literature of either
Greece or Rome—was a forgery of those wily priests, the Brahmans. I
remember too how, when I was at school at Leipzig (and a very good school
it was, with such masters as Nobbe, Forbiger, Funkhaenel, and Palm—an
old school too, which could boast of Leibnitz among its former pupils) I
remember, I say, one of our masters (Dr. Klee) telling us one afternoon,
when it was too hot to do any serious work, that there was a language
spoken in India, which was much the same as Greek and Latin, nay, as
German and Russian. At first we thought it was a joke, but when one saw
the parallel columns of numerals, pronouns, and verbs in Sanskrit, Greek,
and Latin written on the blackboard, one felt in the presence of facts, before
which one had to bow. All one’s ideas of Adam and Eve, and the Paradise,
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and the tower of Babel, and Shem, Ham, and Japhet, with Homer and
Æneas and Virgil too, seemed to be whirling round and round, till at last
one picked up the fragments and tried to build up a new world, and to live
with a new historical consciousness.

Here you will see why I consider a certain knowledge of India an
essential portion of a liberal or an historical education. The concept of the
European man has been changed and widely extended by our acquaintance
with India, and we know now that we are something different from what we
thought we were. Suppose the Americans, owing to some cataclysmal
events, had forgotten their English origin, and after two or three thousand
years found themselves in possession of a language and of ideas which they
could trace back historically to a certain date, but which, at that date,
seemed, as it were, fallen from the sky, without any explanation of their
origin and previous growth, what would they say if suddenly the existence
of an English language and literature were revealed to them, such as they
existed in the eighteenth century—explaining all that seemed before almost
miraculous, and solving almost every question that could be asked? Well,
this is much the same as what the discovery of Sanskrit has done for us. It
has added a new period to our historical consciousness, and revived the
recollections of our childhood, which seemed to have vanished forever.

Whatever else we may have been, it is quite clear now that, many
thousands of years ago, we were something that had not yet developed into
an Englishman, or a Saxon, or a Greek, or a Hindu either, yet contained in
itself the germs of all these characters. A strange being, you may say. Yes,
but for all that a very real being, and an ancestor too of whom we must
learn to be proud, far more than of any such modern ancestors, as Normans,
Saxons, Celts, and all the rest.

And this is not all yet that a study of Sanskrit and the other Aryan
languages has done for us. It has not only widened our views of man, and
taught us to embrace millions of strangers and barbarians as members of
one family, but it has imparted to the whole ancient history of man a reality
which it never possessed before.

302

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



We speak and write a great deal about antiquities, and if we can lay hold
of a Greek statue or an Egyptian Sphinx or a Babylonian Bull, our heart
rejoices, and we build museums grander than any royal palaces to receive
the treasures of the past. This is quite right. But are you aware that every
one of us possesses what may be called the richest and most wonderful
Museum of Antiquities, older than any statues, sphinxes, or bulls? And
where? Why, in our own language. When I use such words as father or
mother, heart or tear, one, two, three, here and there, I am handling coins or
counters that were current before there was one single Greek statue, one
single Babylonian Bull, one single Egyptian Sphinx. Yes, each of us carries
about with him the richest and most wonderful Museum of Antiquities; and
if he only knows how to treat those treasures, how to rub and polish them
till they become translucent again, how to arrange them and read them, they
will tell him marvels more marvellous than all hieroglyphics and cuneiform
inscriptions put together. The stories they have told us are beginning to be
old stories now. Many of you have heard them before. But do not let them
cease to be marvels, like so many things which cease to be marvels because
they happen every day. And do not think that there is nothing left for you to
do. There are more marvels still to be discovered in language than have
ever been revealed to us; nay, there is no word, however common, if only
you know how to take it to pieces, like a cunningly contrived work of art,
fitted together thousands of years ago by the most cunning of artists, the
human mind, that will not make you listen and marvel more than any
chapter of the Arabian Nights.

But I must not allow myself to be carried away from my proper subject.
All I wish to impress on you by way of introduction is that the results of the
Science of Language, which, without the aid of Sanskrit, would never have
been obtained, form an essential element of what we call a liberal, that is an
historical education—an education which will enable a man to do what the
French call s’orienter, that is, “to find his East,” “his true East,” and thus to
determine his real place in the world; to know, in fact, the port whence man
started, the course he has followed, and the port toward which he has to
steer.

303

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



We all come from the East—all that we value most has come to us from
the East, and in going to the East, not only those who have received a
special Oriental training, but everybody who has enjoyed the advantages of
a liberal, that is, of a truly historical education, ought to feel that he is going
to his “old home,” full of memories, if only he can read them. Instead of
feeling your hearts sink within you, when next year you approach the shores
of India, I wish that every one of you could feel what Sir William Jones felt,
when, just one hundred years ago, he came to the end of his long voyage
from England, and saw the shores of India rising on the horizon. At that
time, young men going to the wonderland of India were not ashamed of
dreaming dreams and seeing visions; and this was the dream dreamed and
the vision seen by Sir William Jones, then simple Mr. Jones:

“When I was at sea last August (that is in August, 1783), on my last voyage to this country
(India) I had long and ardently desired to visit, I found one evening, on inspecting the
observations of the day, that India lay before us, Persia on our left, while a breeze from Arabia
blew nearly on our stern. A situation so pleasing in itself and to me so new, could not fail to
awaken a train of reflections in a mind which had early been accustomed to contemplate with
delight the eventful histories and agreeable fictions of this Eastern world. It gave me
inexpressible pleasure to find myself in the midst of so noble an amphitheatre, almost encircled
by the vast regions of Asia, which has ever been esteemed the nurse of sciences, the inventress
of delightful and useful arts, the scene of glorious actions, fertile in the productions of human
genius, and infinitely diversified in the forms of religion and government, in the laws, manners,
customs, and languages, as well as in the features and complexions of men. I could not help
remarking how important and extensive a field was yet unexplored, and how many solid
advantages unimproved.”

India wants more such dreamers as that young Mr. Jones, standing alone
on the deck of his vessel and watching the sun diving into the sea—with the
memories of England behind and the hopes of India before him, feeling the
presence of Persia and its ancient monarchs, and breathing the breezes of
Arabia and its glowing poetry. Such dreamers know how to make their
dreams come true, and how to change their visions into realities.

And as it was a hundred years ago, so it is now; or at least, so it may be
now. There are many bright dreams to be dreamed about India, and many
bright deeds to be done in India, if only you will do them. Though many
great and glorious conquests have been made in the history and literature of
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the East, since the days when Sir William Jones[16] landed at Calcutta,
depend upon it, no young Alexander here need despair because there are no
kingdoms left for him to conquer on the ancient shores of the Indus and the
Ganges.
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INDIA AND HINDUISM 

 

1. The General Place of Hinduism 

 

INDIA, in contrast to China, has been, and remains, a land of villages and of the most 

inviolable organization by birth. But at the same time it was a land of trade, foreign, 

particularly with the Occident, as well as domestic. Trade and credit usury appeared in 

India from ancient Babylonian times. In the northwest Indian commerce was under constant 

perceptible Hellenic influence. At an early period the Jews settled in the South. 

Zarathustrians from Persia immigrated to the Northwest, constituting a stratum wholly devoted 

to wholesale trade. Into this situation came the influence of Islam and the rationalistic 

enlightenment of the great mogul Akbar. Under the great moguls, and also repeatedly 

before them, all or almost all of India for generations was formed into one political unit. 

Such periods of unity were interrupted, however, by long periods of disintegration with the 

country divided into numerous, constantly warring political dominions. 

Princely methods of warfare, politics, and finance were rationalized, made subject to 

literary and, in the case of politics, even quite Machiavellian theorizing. Knightly combat 

and the disciplined army equipped by the prince appeared. While, as is occasionally 

maintained, use of artillery did not develop here for the first time, it appeared early. State 

creditors, tax farming, state contracting, trade and communication monopolies, etc., 

developed in the fashion characteristic of occidental patrimonial logic. For centuries urban 

development in India paralleled that of the Occident at many points. The contemporary 

rational number system, the technical basis of all "calculability”, is of Indian origin. The 

"positional" number system has existed for an undetermined time. The zero was invented and 

used sometime after the fifth or sixth century A.D. Arithmetic and algebra are considered to 

have been independently developed in India. For negative magnitudes the term "debts" 

(Ksaya) was used. In contrast to the Chinese, the Indians cultivated rational science 

(including mathematics and grammar). They developed numerous philosophic schools and 

religious sects of almost all possible sociological types. For the most  part the schools and 
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sects developed out of the basic need for rational consistency which was expressed in the 

most varied spheres of life. For long periods tolerance toward religious and philosophic 

doctrines was almost absolute; at least it was infinitely greater than anywhere in the Occident 

until most recent times. 

Indian justice developed numerous forms which could have served capitalistic purposes 

as easily and well as corresponding institutions in our own medieval law. The autonomy of 

the merchant stratum in law-making was at least equivalent to that of our own medieval 

merchants. Indian handicrafts and occupational specialization were highly developed. From   

the standpoint of possible capitalistic development, the acquisitiveness of Indians of all strata 

left little to be desired and nowhere is to be found so little anti-chrematism and such high 

evaluation of wealth. Yet modem capitalism did not develop indigenously before or during 

the English rule. It was taken over as a finished artifact without autonomous beginnings. 

Here we shall inquire as to the manner in which Indian religion, as one factor among many, 

may have prevented capitalistic development (in the occidental sense). 

The national form of Indian religion is Hinduism. The term “Hindu” was first used under 

the foreign domination of the Mohammedans to mean unconverted native Indians.   Only in 

recent literature have the Indians themselves begun to designate their religious affiliation as 

Hinduism. It is the official designation of the English census for the religious complex also 

described m Germany as “Brahmanism.” The term “Brahmanism” refers to the fact that a 

definite type of priest, the Brahman was the leader of the religion. It is known that the 

Brahmans constituted a caste and that, in general, the institution of the castes— a system of 

particularly rigid and exclusive hereditary estates— played and continue to play a role in the 

social life of India. Also, the names of the four main castes of classical Indian learning as 

represented in the Laws of Manu are known: Brahmans (priest); Kshatriyas (knights); 

Vaishyas (free   commoners); Shudras (serfs). 

The general public is quite unfamiliar with the details of the castes with the possible 

exception of vague ideas about the transmigration of souls. These ideas are not false; they 

merely require clarification in terms of the abundant sources and literature. 
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Under the heading “religion” the tables of the Census of India for 1911 list, in round 

numbers, 217½ million people as "Hindus," i.e., 69.39 per cent of the population. Among the 

imported faiths there are: Mussulmen (66-2/3 million or 21.26 per cent); Christians, Jews, 

Zoroastrians, and “Animists” (10.29 million or 3.28 per cent). The following non-Hindu 

religions are listed as native to India: Sikhs (around three million or 0.86 per cent ); Jains 

(1.2 million or 0.40 per cent); Buddhists (10.7 million or 3.42 per cent). However, all but a 

third of a million of the Buddhists reside in Burma (which since early times was almost nine-

tenths Buddhistic); the remainder live in the bordering territories of Tibet (hence not on 

classically Indian but Mongolian territory), partly in outlying Indian territories, partly in 

central Asia. 

To be sure, the census figures by decades cannot be compared without reservations. 

The percentage of Hindus since 1881 decreased from 74.32 per cent to 69.39 per cent; Islam 

rose from 19.74 per cent to 21.22 per cent; Christians, from 0.73 per cent to 1.24 per cent; 

and, fina1ly, Animists, from 2.59 per cent to 3.28 per cent. This last figure, and also part of 

the percentage shifts, rests not only upon the considerable numbers of children of the 

uncultured animistic tribes but to a large extent upon differences in census enumeration. A 

further small part of the proportional decrease of Hindus is to be accounted for by the 

extension of the census to Burma, which resulted in a considerable increase in counted 

Buddhists. For the rest, the relative decline of the Hindu is partially to be attributed to 

differential birth and mortality rates. The relatively low social status and correspondingly 

low standard of living of the Hindu masses has, to some extent, religious causes. Child 

marriage, female infanticide, the prohibition of the remarriage of widows, led to the 

reduction in the number of children and the high mortality of women of the upper castes; 

nutritional difficulties due to food taboos during bad harvest have been important among the 

lower strata. 

Another small part of the decrease of Hindus is to be ascribed to single conversions to 

Islamism and Christianity, the converts being mainly from the lower castes for the betterment 

of their social situation. Formal conversions to Hinduism do not officially exist; according to 

the theory of Hinduism, they are impossible. This leads us forthwith to a consideration of 

important peculiarities of Hinduism. 
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A “sect” in the sociological sense of the word is an exclusive association of religious 

virtuosos or of especially qualified religious persons, recruited through individual admission 

after establishment of qualification. By contrast a “church,” as a universalistic establishment 

for the salvation of the masses raises the claim, like the “state,” that everyone, at least each 

child of a member, must belong by birth. It demands sacramental acts and, possibly, proof of 

acquaintance with its holy learning as a precondition of its membership rights, but 

establishes as a duty the observance of the sacraments and the discharge of those obligations 

which are a condition of active membership rights. The consequence of this is that when the 

church reaches its full development and has power, it coerces opponents to conform 

according to the principle coge intrare. The individual is normally “born” into the church, 

single conversions and admissions occurring only until the time the church has attained its 

principal goal—the unification of all men in the universal church. (Hinduism has some of the 

properties of a church conjoined to sect-like exclusiveness.) 

One belongs to a strictly birth-religion, like Hinduism, merely by being born to Hindu 

parents. However, Hinduism is "exclusive” in the sense that in no other way can the 

individual enter its community, at least the circle of those considered fully qualified 

religiously. Hinduism does not wish to encompass mankind. No matter what his belief or 

way of life, anyone not born Hindu remains an outsider, a barbarian to whom the sacred 

values of Hinduism are in principle denied. 

Like most generalizations about Hinduism this is true only with qualifications. Quite 

apart from the sporadic relaxation of the exclusiveness of the upper castes, as reported by the 

Census, there were important processes in some of the lower castes. Some of these castes not 

only recruit excommunicated former members of other castes but occasionally do so quite 

indiscriminately. For example, the impure caste of the Bhangi of Bombay Province is 

partially made up of outcastes from higher castes. However, the Bhangi of the “United 

Provinces” were recruited by admitting voluntary applicants, and hence were often 

identified, as Blunt does in the Census Report of 1911, with the Tshandala, the lowest 

unclean caste of the ancient law books. Several other castes, in principle, allow individuals to 

affiliate.  
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A great number of outcastes belong to the Vaishnabs, a sectcaste which to this day 

offers a haven to rebels against Brahmanical rule. Furthermore, imperfectly Hinduized tribes 

and tribal castes burdened with residues of tribal descent often receive individual affiliates. 

Most lenient are the very low-ranking pariah tribes of mat and basket-weavers. 

In general, the more completely Hinduized in the classical pattern, the more exclusive 

the caste. And genuine old Hindu castes hold that individual affiliation with a caste is 

impossible. Hence Ketkar goes too far in constructing the facts above into the generalization 

that Hinduism “leaves it” to the various castes whether or not to accept strangers and that no 

caste can lay down the law for another. Formally, each caste formulates its own principles, 

but in a typical Hindu caste the affiliating individual would forego all sub ties. In fact, rules, 

prerequisites, and forms of individual recruitment are nonexistent. Where individual 

affiliation takes place it is indicative of an absence rather than the existence of rules. In the 

systematic Hinduization of a region, at least according to ancient theory, the Hinduized 

barbarians could at best join the lowliest unclean caste of the Tshandala.‟ 

The Census Report of 1901 states that tribes outside the caste system enjoy greater 

esteem than do the lower castes of impure village artisans precisely because they are not 

“conquered” subjects. If they were to affiliate with castes they would be received by the pure 

castes. This is obviously similar to the relative social estimation of Indians and Negroes in 

the United States. The higher esteem of the Indians is in the last analysis due to the fact that 

“they didn't submit to slavery.” Therefore the American gentleman permits intermarriage and 

commensalism with Indians but never with Negroes. In areas where the caste system has not 

been shattered, a non-Hindu, a European, for instance, can find only members of impure 

castes for domestic service; the domestic servant of the ritually pure Hindu castes without 

exception belongs to and must belong to pure castes. 

Thus, with some qualifications the principle holds that anyone not born a Hindu 

remains an outsider. And although, as has been indicated, there are “open-door castes” they 

are unclean. Ecclesiastical institutions of universal grace employ excommunication for 

certain sacrilegious offences, but only to the extent that the banned person foregoes churchly 

means of grace while remaining subject to ecclesiastical jurisdiction and sanction. 
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Hinduism, however, is exclusive—like a sect. For certain religious offences a person 

is forever excluded from the community. A Brahman caste, for instance, cancelled the 

readmission of members after their forced conversion to Islamism. It did this despite their 

absolution by penance and purification when it became known that the applicants had been 

compelled to eat beef. 

This case is comparable to that of the heroic sects of early Christendom, including the 

Montanists, who (because of Matthew, 10, 33), in contrast to the corporate church 

organization, deemed absolutely irreparable the participation of Christians in emperor 

worship. It was, for this very reason, that the Romans had made emperor worship 

compulsory during the time of the Diocletian persecutions. 

Insofar as individual recruitment was possible, at least the expelled Brahmans might 

have found a haven among one of the unclean castes of beef-eaters. But a man who has 

knowingly killed a cow could not possibly be accepted as a fellow-Hindu. To put it more 

precisely: the castes suspected, with good reason, of cooperating in cattle poisoning practices 

(especially the currier castes) are an abomination for every Hindu, even though these castes 

are officially correct.  

2. Diffusion Patterns of Hinduism 

 

HINDU propaganda in the grand manner occurred in the past. It is still of considerable 

importance. In the course of about eight hundred years the present Hindu system has spread 

from a small region in Northern India to an area comprising over 200 million people. This 

missionary propagation was accomplished in opposition to “animistic” folk belief and in 

conflict with highly developed salvation religions. The system is still expanding from census 

to census. 

Ordinarily, the propagation of Hinduism occurs in approximately the following way. 

The ruling stratum of an “animistic” tribal territory begins to imitate specific Hindu customs 

in something like the following order: abstention from meat, particularly beef; the absolute 

refusal to butcher cows; total abstinence from intoxicating drinks. To these certain other 
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specific purification practices of good Hindu castes may be added. The ruling stratum gives 

up marriage practices that may deviate from Hindu custom and organizes itself into 

exogamous sibs, forbidding the marriage of their daughters to men of socially inferior strata. 

The Brahmans, by the way, are often very tolerant with regard to marital customs. During the 

Hinduization of many a small region, for instance, existing matrilineal lines were left in 

peace. The same tolerance is shown for alcohol and food other than beef. In this respect 

individual members of genteel castes such as the Vishnuites and the Shivaists often differ 

more markedly than do the castes. The assumption of additional Hindu customs follows 

rapidly: restrictions are placed upon contact and table community; widows are forced into 

celibacy; daughters are given into marriage before puberty without being asked; the dead are 

cremated rather than buried; ancestral death sacrifices (sraddha) are arranged; and native 

deities are rebaptized with the names of Hindu gods and goddesses. Finally, tribal priests are 

eliminated and some Brahman is requested to provide and take charge of ritual concerns and 

thereby also to convince himself and provide testimony to the fact that they—the rulers of 

the tribe were of ancient, only temporarily forgotten, knightly (Kshatriya) blood. Or, under 

favorable circumstances, the tribal priests borrow the Brahman‟s way of life, acquire some 

knowledge of the Vedas, and maintain that they are themselves Brahmans of some special 

Veda school and members of an ancient well-known Brahman sib (gotra) going back to such 

and such sage (Rishi). Presumably it had only been forgotten that they had immigrated from 

an ancient Hindu region centuries ago. Now they seek to establish relations with recognized 

Indian Brahmans. 

It is not always easy to find true Brahmans ready to accept such spurious 

propositions, and neither in the past nor nowadays would a high-caste Brahman accept them. 

However, numerous Brahman subcastes were and are still to be found. Some of recognized 

Brahman-quality are considered socially degraded because they serve lower castes, perhaps 

meat-eaters and wine drinkers. They were and are ready to accept such propositions. 

Pedigree, and the required origin-myth, possibly reaching back to epic or pre-epic times, are 

borrowed or simply invented, documented, and witnessed, permitting the claim to the rank of 

Rajput (royal relationship, the present-day term for Kshatriya).  

313

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



Fleet proved the frequent falsification of princely pedigrees in Southern India as early 

as the ninth century. Surviving irregularities in conduct are then eliminated, and a scanty 

Vedic education is required of the knights and of the stratum to be considered twice-born 

free men (Vaishyas). Assimilation is completed with the ceremony of girdling and binding 

themselves with holy ties. The ritual rights and duties of the various occupations are 

regulated in Hindu manner.  

This accomplished, the ruling stratum seeks social intercourse on equal footing with 

equivalent strata in ancient Hindu territory. When possible they seek to attain intermarriage 

and commensalism with its Rajput sibs, acceptance of food cooked in water from Brahmans, 

admission of their own Brahmans to old Brahmanical schools and cloisters. But this is 

extremely difficult and as a rule does not initially succeed. A true, or today presumably true, 

Brahman or Rajput will listen sympathetically and with good humor to the origin legend of 

such an upstart Rajput stratum, if, for example, an interested European relates it. No true 

Brahman or Rajput would dream of treating the new fellows as his peers.  

Alas, time and wealth make a difference. Large doweries to Rajputs who marry their 

daughters, and other means of exerting social pressure, are employed and there comes a 

time—today often relatively quickly—when the manner of origin is forgotten and social 

acceptance is completed. A certain residue of rank degradation usually remains the lasting 

burden of the parvenu. This extensive propaganda was paralleled by an intensive propaganda 

which followed similar principles wherever Hinduism held Sway.  

As a social phenomenon “guest peoples” existed everywhere within the Hindu 

community. They are to be found to this day. Contemporary remnants still evident among us 

are the gypsies, a typical ancient Indian guest people which, in contrast to others, has 

wandered outside of India. In earlier times similar phenomena occurred on a far larger scale 

in India. There, as elsewhere, the guest people does not primarily appear as an absolutely 

homeless wandering people. More frequently the guest peoples are of tribes which still 

possess village settlements of their own, but dispose of the product of their household or 

tribal industry interlocally; or of tribes where the members may periodically lease their 
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services interlocally as harvesters, day laborers, repair men, hired helpers; or, finally, of 

tribes which may traditionally monopolize interlocal trade in a special product .  

The increase in population of wood and mountain barbarian tribes on one hand, and 

the increasing demand for labor in the developing culture areas on the other created, with 

increasing wealth, numerous lower or unclean services. When the local resident population 

declined to take them over, these occupations fell into the hands of alien workers of foreign 

origin who were permanently lodged in urban areas but retained their tribal affiliations. 

Guest industry became highly developed in a form resembling that of specialized 

communities. Certain highly skilled trades are found in the hands of men native to the region, 

but such men were viewed as outsiders by village peoples. They did not live in the village 

but on the outskirts—in German, on the Wurth; they shared no part in the rights of the 

villagers, but rather formed into interlocal organizations of their own which answered for 

them and had jurisdiction over them. In the village they had only guest rights, partially under 

religious, partially under princely guarantee. Such phenomena are also found outside of 

India. 

Frequently, the representatives of a guest industry are excluded from intermarriage 

and commensalism, and therefore are held to be ritually “impure.” When such ritual barriers 

against a guest people exist, we shall, for our present purposes, use the expression pariah 

people. As far as the Hindus are concerned, the term would be quite incorrect. The Pulyian or 

Parayan (pariah) caste of Southern India by no means represents the lowest stratum or a 

stratum of outcastes, as Abbe Raynal believes. A caste of ancient weavers (and today also 

farmhands), first mentioned in inscriptions of the eleventh century, they did not rank high 

socially and had to live outside the village, but they had, and have, fixed caste privileges. 

The leather-workers (Chamar) and streetsweepers ranked lower. And lower still are castes 

like the Doms and others who mainly represent the dregs of the castes.  

We use the term pariah here in the usual European sense, much in the way the term 

Kadi is used in Kadi-justice. The term pariah people in this special sense should not be taken 

to refer to any tribe of workers considered by a local community “strange,” “barbaric,” or 

“magically impure” unless they are at the same time wholly or predominantly a guest people.  
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The purest form of this type is found when the people in question have totally lost 

their residential anchorage and hence are completely occupied economically in meeting 

demands of other settled peoples—the gypsies, for instance, or, in another manner, the Jews 

of the Middle Ages.  

The power of such circumstances is alone great enough to force a long series of 

transitional adjustments toward full integration into the social order. First, there were and are 

numerous degrees of segregation. While impure guest workers have been excluded since 

ancient times from the village association, they are not thereby made outlaws. The village 

owes them a definite compensation for their services and reserves for them a monopoly in 

their respective vocations. Moreover, their regulated ritualistic rights and duties by their very 

gradations denote a positively defined legal position. Even when Brahmans and members of 

other high castes may have to avoid contact with them or even their very presence, the 

positive religious rules of Hinduism are decisive for the nature of these relations. Above all, 

a violation of these norms by the impure guest worker results not only in the measures taken 

by the Brahmans or village community, but also, under certain circumstances, by his own 

community. Besides, it is a source of magical disadvantage in this world, and reduction of 

salvation chances in the next.  

One must ascribe membership in the Hindu community to those impure guest workers 

and pariah peoples who adhere to such norms and regulations despite their essentially 

underprivileged status position. Indubitably, they have been considered members for 

centuries, inasmuch as they do not represent barbarian tribes but impure castes in Hindu 

classification.  

Quite different is the case of those tribes, whose guest position is defined by 

traditional rules, applying to those trafficking with alien: overseas traders. Such tribes have 

neither positive nor negative religious rank, but are considered to be simply impure 

barbarians. They recognize no religious duties of a Hindu sort. Such tribes are as little Hindu 

as the Christians and Mussulmen.  

There are, however, various transitional stages on the way to Hinduization. As Blunt 

observes in the Census report, a considerable section of the people listed in the census as 
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“Animists” consider themselves Hindus. However, some of the people listed in the Census as 

impure castes are under certain circumstances inclined to reject all relation to Hinduism, 

particularly to the Brahmans. In fighting for the significance of their national culture today, 

the representatives of Hinduism seek to define Hinduism as broadly as possible. They claim 

as a Hindu anyone who passes one of the possible tests of Hinduism defined by census 

authority, hence also a Jain, Sikh, or Animist. In extending their definition of Hinduism, the 

Hindus are met halfway by the tendency toward Hinduization among these outsiders.  

This tendency among guest tribes living among Hindus takes roughly the following 

form: its guest workers readily begin to claim and accept certain services from those 

Brahmans who regularly serve impure castes, e.g., the casting of the horoscope for marriage 

dates and similar family activities, while continuing to call upon their own priests for other 

services. If such guest workers take up trades of Hindu castes, usually impure, they must 

conform to prescriptions applied elsewhere to that trade in order to avoid too sharp 

resistance. The more they approach the pure type of a pariah people—i.e., the more they lose 

their stability in a closed tribal territory, or the less important this becomes—the more their 

social situation depends upon the norms their Hindu environment establishes, the more likely 

they are to adjust their ritualistic conduct to it, and the more they borrow typical Hindu 

customs and find themselves in the end essentially in the position of a (usually impure) 

Hindu caste.  

The sole caste designation by pariah peoples monopolizing ancient crafts or trades is 

the old tribal name. Sometimes when the tribe forms an additional endogamous caste 

division of an old Hindu caste the tribal name is continued beside the caste „name. This tribal 

name is then the last residue of their origin.  

Most varied transitional states of Hinduization, i.e., the transformation of tribes into 

castes, are to be found. Sometimes assimilation takes a mixed form, partially extensive, 

partially intensive propaganda; sometimes subdivisions of a tribe are received as a guest 

people by several castes, while the remaining subdivisions continue to exist without losing 

their form of tribal organization. The Ahir represent a mixed Hinduized tribe originally of 

shepherds and herdsmen. In Bombay Province even today (1911) some castes have subcastes 
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of Ahirs in addition to their usual ones. Thus the Brahmans in Khandesh have the Sonars, the 

Lohars, and the Koli. There, as elsewhere, the Ahir carpenters, goldsmiths, and blacksmiths 

do not intermarry with the professionally identical non-Ahir castes, whereas Ahir carpenters 

and Ahir blacksmiths, though of different castes, often do intermarry. Moreover, Ahirs who 

remained herdsmen often are totemically organized like a tribe, and not by sibs like a caste. 

Usually the propaganda advances in the form of a slow-moving recruitment of whole 

associations into the Hindu community. In principle, at least, it cannot be otherwise, since 

individuals can never affiliate directly with that community except as members of another 

association, a caste; and since affiliation always takes place in terms of the fiction that the 

respective association had been a caste of yore, somewhat similar to a Catholic dogma which 

is never newly enacted like a modern law, but is rather “found” and “defined” as having 

always been valid. It is in this way that the hereditary character of Hindu religion is revealed.  

What were, and are, the motives working for the reception? The Brabmans, serving as 

intermediaries, primarily have material interest in opportunities for expanding income, 

ranging from service fees for the casting of horoscopes to prebends and the gifts due to house 

and sacrificial priests. Rich gifts of cattle, money, jewelry, and, above all, land and land rent 

(pepper-rent) were the compensations for Brahmans who provided the necessary “proofs” of 

genteel descent for the Hinduized ruling stratum of an area undergoing assimilation.  

And what were the motives of the group desiring assimilation? The “tribes” which 

would be transformed into “castes,” particularly their ruling stratum; assume an enslaving 

yoke of rituals hardly duplicated elsewhere in the world. They surrendered pleasures—for 

instance, alcohol, which is relinquished in general only with great reluctance. What, then, 

was the reason?  

Legitimation by a recognized religion has always been decisive for an alliance 

between politically and socially dominant classes and the priesthood. Integration into the 

Hindu community provided such religious legitimation for the ruling stratum. It not only 

endowed the ruling stratum of the barbarians with recognized rank in the cultural world of 

Hinduism, but, through their transformation into castes, secured their superiority over the 

subject classes with an efficiency unsurpassed by any other religion. In the distant past, the 
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services of the Brahmans were not, as a rule, sought primarily and exclusively by nobles; nor 

were the nobles always the only stratum seeking Hinduization, as assumed above in 

accordance with nineteenth-century conditions. On occasion the nobles were probably direct 

opponents of the Brahmans.  

 

In ancient times it was the kings, rather, who took the lead in the struggle for 

Hinduization. Their services were enlisted to assist the prince in the formal organization, in 

the Hindu manner; of his patrimonial bureaucratic rule and status structure and to consecrate 

the prince as a legitimate Raja or Maharaja in the sense of the Hindu Dharmashastras, 

Brahmanas, and Puranas. Telling documents of land-grants issued sometimes‟ 

simultaneously to dozens, even hundreds of obviously immigrant Brahmans, are found 

dispersed throughout India.  

Similar to the legitimation interest of the ruling groups are the interests lying back of 

the voluntary acceptance of Hindu rites by pariah peoples who, by this means, only acquire 

the humiliating situation of an impure caste. Yet, from the standpoint of Hinduism, they are 

impure anyway, and obliged by restrictions to keep their place. Hence it is advantageous to 

secure a monopoly over their work opportunities by recognizing them as a legitimate  “caste,” 

however underprivileged, rather than an alien people. Also by borrowing organizations 

peculiar to Hinduism (e.g., the caste panchayat) the assumption of caste status can be given 

practical significance. 

These caste organizations, like quasi-trade unions, facilitate the legitimate defense of 

both internal and external interests of the lower castes. To be sure, substitutes might well be 

found for these organizations. Perhaps, too, in the past, religious hopes were frequently an 

important factor in the Hinduization of such pariah peoples, for, as we shall see, Hinduism 

holds out hopes to the socially oppressed strata. The peculiarities of the religious promise 

which Hinduism offers to underprivileged classes “help explain their relatively minor 

resistance in view of what one would expect of the abysmal distance: Hinduism establishes 

between social strata.  
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Certainly there are, and were, rebellions against the Hindu order rising from the 

impure castes. There are today a number of communities which expressly deny all 

Brahmanical authority. If, in any external respects, such communities behave as castes, 

official Hindu and the former British census authorities are inclined to treat them as castes, in 

spite of the dubious status of the communities or their will in the matter. Rebellions by lower 

castes undoubtedly occurred, The question is: Why were there not more of them, and, more 

important, why did the great, historically significant, religious revolutions against the Hindu 

order stem from altogether different, relatively privileged strata and retain their roots in 

these? 

The approximately correct view may be formulated provision, ally: the internalization 

of the Hindu order by underprivileged strata, guest and pariah tribes, represents the 

adjustment of socially weak strata to the given caste order—the legitimation of their social 

and economic situation. However, the struggle for or against acceptance of Hinduism for 

entire territories generally was led by the rulers or ruling strata. In any case, the strongest 

motive for the assimilation of Hinduism was undoubtedly the desire for legitimation. 

We have observed the momentum of the caste system in its diffusion through the 

assimilation of tribes. Once established, the assimilative power of Hinduism is so great that it 

tends even: to integrate social forms considered beyond it its religious borders. 
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Chapter	1
Interpretations	or	Interventions?	Indian
Philosophy	in	the	Global	Cosmopolis

Christian	Coseru

If	 the	history	of	philosophy	could	be	 told	without	gaps,	where	and	how	would
Indian	philosophy	fit	 in?	And,	when	all	is	said	and	done,	what	are	some	of	the
arguments	 and	 positions	 that	 could	 be	 recruited	 to	 advance	 contemporary
debates	in	metaphysics,	epistemology,	philosophy	of	mind,	logic,	philosophy	of
language,	ethics,	metaethics,	moral	psychology,	political	philosophy,	aesthetics,
and	philosophy	of	 religion?	 Introductions	 to	 Indian	philosophy	 seldom	engage
these	 questions.	 Instead,	 they	 proceed	 to	 offer	 prospective	 readers	 an
appreciation	of	the	richness	and	real	depth	of	the	Indian	philosophical	tradition
in	 its	 own	 terms,	 and	 of	 the	 intellectual	 rewards	 that	 stand	 to	 be	 gained	 by
delving	 into	 it.	 In	 this	 sense,	 introductions	 to	 Indian	 philosophy	 differ	 from
introductions	 to	Western	philosophy	 in	one	significant	way:	 the	 latter	 typically
lack	 such	 incentives,	 given	 the	 widespread	 assumption	 (some	 might	 say,
prejudice)	that	Western	philosophers	have	shaped	not	only	the	way	people	in	the
West	think	about	the	world	today	but,	in	the	wake	of	colonialism,	people	across
the	planet.	If	 the	study	of	Indian	philosophy,	 then,	 is	 to	have	scope	beyond	the
confines	of	intellectual	history,	questions	about	its	own	claims	and	aspirations	to
truth	cannot	be	ignored.	Indeed,	such	questions	concern	the	ongoing	relevance	of
its	 rich	 repertoire	 of	 methods,	 views,	 and	 arguments,	 and	 not	 simply	 their
preservation	value.

The	chapters	of	 this	volume	make	their	own	case	for	how	particular	figures
and	texts	articulate	and	seek	to	answer	fundamental	questions	about	the	nature	of
reality	 and	 the	 self,	 the	 sources	 and	methods	 of	 knowledge,	 and	 the	 norms	 of
moral,	social,	political,	religious,	and	aesthetic	conduct	relative	to	specific	goals.
They	map	 the	 conceptual	 terrain	 of	 a	 primarily,	 but	 by	 no	means	 exclusively,
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Sanskritic	philosophical	culture	of	similar	ancestry	and	equal	breadth	and	depth
to	that	of	China,	Greece,	and	the	Latin	West.	The	present	introduction	concerns
the	 place	 that	 this	 vast	 body	 of	 literature	 should	 occupy	 in	 the	 history	 of
philosophy,	and	 the	challenge	of	championing	pre-modern	modes	of	 inquiry	 in
an	era	when	philosophy,	at	least	in	the	anglophone	world	and	its	satellites,	has	in
large	measure	become	a	highly	specialized	and	technical	discipline	conceived	on
the	 model	 of	 the	 sciences.	 This	 challenge	 is	 particularly	 acute	 when
philosophical	figures	and	texts	that	are	historically	and	culturally	distant	from	us
are	engaged	not	only	exegetically	but	also	with	a	view	to	recruiting	their	topics
and	arguments	for	contemporary	philosophical	debates.

Canon,	style,	and	the	question	of	method

One	way	to	address	the	questions	raised	here	is	to	consider	the	current	standard
philosophy	curriculum.	When	students	 in	Kolkata,	Hong	Kong,	 and	Tokyo	are
introduced	to	philosophy	in	philosophy	programs,	for	the	most	part	they	end	up
reading	some	of	the	same	figures	and	works	that	students	in	Oxford,	Berlin,	and
New	 York	 do:	 Plato,	 Aristotle,	 Descartes,	 Kant,	 John	 Stuart	 Mill,	 and	 their
influential	 twentieth-	 and	 twenty-first-century	 descendants.	 But	 in	 Kolkata	 a
student	 might	 also	 get	 exposure	 to	 the	 works	 of	 Vātsyāyana,	 Gaṅgeśa,	 and
Ragunātha	 Śiromaṇi,	 and	 wonder	 how	 their	 contributions	 to,	 say,	 epistemic
norms	or	category	theory	fit	in	with	contemporary	debates	in	epistemology	and
philosophy	of	language.	Likewise,	students	in	Tokyo	and	Hong	Kong	might	get
to	read	Dōgen	and	Mozi,	and	ponder	the	historical	roots	of	paraconsistent	logic
and	 rule	 consequentialism.	 On	 the	 whole,	 whether	 it	 is	 read	 in	 Oxford	 or	 in
Kolkata,	 philosophy’s	Western	 bias	 holds	 sway,	 which	 explains	 why	 calls	 for
expanding	 the	 canon	 to	 accommodate	 important	 sources	 of	 philosophical	 skill
from	other	 cultures	have	been	 largely	unsuccessful.	Cultural	 chauvinism	and	a
devaluation	 of	 indigenous	 knowledge	 sources	 are	 partly	 to	 blame.	 But	 what
looms	large	in	the	imagination	of	the	great	majority	of	philosophers	trained	on	a
predominantly	Western	curriculum,	whether	in	Kolkata	or	Oxford,	is	the	issue	of
incommensurability.

When	 we	 see	 the	 history	 of	 philosophy	 as	 a	 series	 of	 dialogues	 among
philosophers	pursuing	unresolved	problems	by	building	on	the	achievements	of
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their	acknowledged	forbears	we	can	understand	why	voices	that	are	not	part	of
the	received	canon	are	hard	to	fit	in.	Philosophy	–the	story	goes	–is	constrained
by	 its	 own	 genealogy.	 Consider	 the	 student	 who	 learns	 in	 an	 epistemology
seminar	 that	 Gaṅgeśa,	 a	 fourteenth-century	 philosopher	 from	 Mithilā	 and
founder	of	the	so-called	‘new	reason’	(Navya-Nyāya)	school,	is	the	author	of	an
influential	non-semantic	 theory	of	 truth.	By	making	truth	statements	dependent
on	 the	 actual	 occurrence	 of	 cognitive	 events,	 Gaṅgeśa	 is	 able	 to	 block	 such
paradoxical	 statements	 as	 the	 antinomy	of	 the	 liar	 (e.g.,	Epimenides’	 paradox)
that	would	be	commonplace	on,	 say,	 a	Tarski-inspired,	 semantic	 conception	of
truth.1	 But	 to	 account	 for	 Gaṅgeśa’s	 philosophical	 contribution	 our	 student
would	have	 to	get	acquainted	with	pramāṇa-theory	–	 that	 is,	 the	 theory	of	 the
means	or	sources	of	knowledge	–	and	with	a	centuries-old	debate	about	whether
truth	is	apprehended	intrinsically	(svataḥ)	or	dependent	on	extraneous	conditions
(parataḥ),	 and	 the	 implications	 of	 these	 positions	 (and	 their	 variants)	 for	 self-
knowledge,	testimony,	and	the	grounds	of	certainty.

Making	 sense	 of	 Gaṅgeśa’s	 theory	 of	 truth	 by	 gaining	 a	 measure	 of
familiarity	with	his	own	Nyāya,	Mīmāṃsā,	and	Buddhist	interlocutors,	then,	is	a
necessary	 step.	 But	 it	 is	 by	 no	 means	 sufficient.	 One	 must	 also	 become
acquainted	with	the	distinctive	features	of	the	Indian	philosophical	genre.	There
are	 four	 categories	 of	 writing	 that	 stand	 out:	 (i)	 terse	 formulaic	 assertions
(sūtra),	 of	 an	 aphorism-like	 quality,	 (ii)	 basic	 commentary	 (bhāṣya),	 aimed	 at
unpacking	the	elusive	assertions,	(iii)	main	subcommentary	(vārttika),	extending
the	 scope	 of	 various	 positions	 within	 the	 commentary	 usually	 by	 way	 of
revision,	and	further	(iv)	subcommentarial	additions	(nibandha),	which	continue
the	process	of	interrogation	and	revision	until	all	interpretive	and	argumentative
possibilities	have	been	exhausted.	Some	subcommentaries	 are	 limited	 in	 scope
either	 to	clarifying	 the	syntax	of	 the	 text	and	providing	more	clear	alternatives
(the	vṛtti	and	vivaraṇa)	or	to	elucidating	obscure	terms	(the	ṭīkā).

Furthermore,	 the	 commentarial	 genre	 comprises	 a	 distinct	 set	 of	 nested
statements	 that	 begins	with	 ‘the	 topic’	 (viṣaya)	 of	 discussion,	 followed	 by	 the
expression	 ‘of	 a	 doubt’	 (saṃśaya),	 the	 citing	 ‘of	 an	 opponent’s	 position’
(pūrvapakṣa),	an	affirmation	‘of	the	decided	view’	(siddhānta),	and	ending	with
a	statement	‘of	purpose’	(prayojana).	Lastly,	there	are	several	types	of	relations
that	obtain	among	the	sections	of	a	given	commentarial	text,	all	of	which	aim	to
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ensure	some	form	of	dialogical	unity.	A	successive	section	should	either	serve	as
a	corollary	(prasaṅga)	or	as	a	prerequisite	(upodghāta)	to	a	prior	section,	either
exhibit	 causal	dependence	 (hetutva)	 on	 the	 former	 or	 eliminate	 some	 potential
obstacle	(avasara),	and	either	share	a	common	goal	(nirvāhakaikya)	or	act	as	the
causal	 condition	 (kāryaikya)	 of	 a	 common	 outcome.	 Beyond	 these	 structural
features	 there	 are	 conceptual	 rules	 to	 ensure	 that	 proper	 channels	 of	 belief
acquisition	are	followed,	and	that	beliefs	are	produced	in	the	right	way.	And	last,
but	 not	 least,	 it	 is	 paramount	 that	 fallacies	 (hetvābhāsa)	 of	 reasoning	 are
carefully	identified	and	avoided.

This	cursory	acquaintance	with	the	discursive	strategies	of	the	commentarial
genre	may	signal	analytic	rigor	or	a	pedantic	scholasticism.	Either	way,	it	would
seem	obvious	that	engaging	Indian	philosophy	without	sharing	some	of	its	own
presuppositions	and	concerns	about	 the	nature	of	evidence,	 the	proper	place	of
reason,	and	the	aims	of	inquiry,	is	a	remote	possibility	at	best.2	Most	important,
the	contemporary	reader	looking	for	the	Indian	equivalent	of	a	Descartes,	Hume,
or	Kant	(or,	closer	to	the	present	age,	of	a	Husserl,	Sartre,	or	Quine)	would	need
to	suspend	belief	about	style	and	method	and	proceed	with	caution	so	as	not	to
let	 assumptions	 about	 the	 ‘natural’	 order	 of	 events	 get	 in	 the	 way.	 In	 India,
concerns	 with	 the	 justification	 of	 true	 belief	 occupied	 thinkers	 long	 before	 it
became	 fashionable	 in	 twentieth-century	analytic	philosophy	with	Gettier.	And
debates	 about	 consciousness,	 intentionality,	 and	 self-knowledge	 flourished
during	 the	exact	same	period	–	 the	second	half	of	 the	 first	millennium	–	when
philosophy	in	the	West	went	into	progressive	decline	after	the	closing	of	Plato’s
Academy	in	529	CE.

Shifting	attitudes	toward	doctrine

The	 new	 spirit	 of	 rational	 and	 scientific	 inquiry	 that	we	 associate	 in	 the	West
with	Descartes	 and	 the	British	 empiricists	may	 be	 absent	 in	 India	 prior	 to	 the
advent	 of	 British	 colonial	 rule	 in	 the	 nineteenth	 century.3	 But	 methodical
reasoning	of	an	unprecedented	degree	of	sophistications	and	technicality,	as	the
Navya	Nyāya	literature	attests,	is	part	of	the	course.	While	for	the	most	part	still
motivated	by	the	need	to	explain	and	justify	scholastic	positions,	a	new	attitude
of	critical	deference	to	(if	not	yet	distance	from)	authority,	heralds	the	arrival	of
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a	proto-modernity.	This	new	attitude	is	born	of	the	progressive	recognition,	first,
that	beliefs	justified	without	any	extra-textual	evidence	–	as	traditions	of	thought
indebted	 to	 the	Mīmāṃsā	 had	 considered	–	 could	 be	 fallible	 and,	 second,	 that
causal	 explanation	 often	 trumps	 appeals	 to	 textual	 coherence	 and	 doctrinal
consistency.

The	 roots	 of	 this	 new	 attitude	 reach	 deep	 into	 the	 latter	 part	 of	 first
millennium.	Indeed,	from	Dharmottara	(eighth	century)	and	Ratnakīrti	(eleventh
century)	 to	 Gaṅgeśa	 (fourteenth	 century)	 and	 Raghunātha	 (sixteenth	 century),
Indian	philosophers	engaged	in	lengthy	debates	about	such	epistemic	notions	as
‘defect’	 (doṣa)	 and	 ‘excellence’	 (guṇa).	 While	 recognizing	 the	 potential
fallibility	of	belief	 they	also	noted	 that	veridical	cognitions	could	not	be	based
solely	 on	 beliefs	 one	 held	 intrinsically.	 However,	 not	 all	 traditions	 of	 thought
embraced	 this	 attitude	of	critical	 deference.	But	 those	 that	 did	 –	 primarily	 the
‘new	 reason’	 thinkers	 following	 in	 the	 footsteps	 of	 Gaṅgeśa	 –	 ended	 up
scrutinizing	more	 carefully	 the	 nature	 and	 sources	 of	 belief	 formation.	 Rather
than	placing	the	burden	of	epistemic	responsibility	on	the	belief	itself	(and	how
it	is	held),	these	‘new	reason’	thinkers	gradually	shifted	the	focus	to	its	sources:
to	how	we	come	 to	 form	beliefs	 in	 the	 first	place.	For	 instance,	 they	 reasoned
that	if	it	could	be	understood	that	mirrors	function	the	way	that	they	do	because
of	 their	 reflective	 properties,	 then	 the	 belief	 that	 mirrors	 possess	 the	 object
reflected,	 however	mysterious	 these	 properties	might	 turn	 out	 to	 be,	 could	 no
longer	 be	 justified.	 If	 epistemic	 reliability	 is	 a	 factor	 of	 descriptive	 accuracy,
then	 the	view	 that	 there	are	 such	 things	as	brute	common-sense	 facts	becomes
untenable.

It	 is	 hard	 to	 assess	how	widespread	 this	 new	attitude	 toward	 the	 scope	 and
aims	of	philosophical	inquiry	became	in	pre-colonial	India,	and	several	chapters
in	this	volume	seek	to	tackle	this	question.	What	is	certain	is	that	a	great	deal	of
Indian	philosophy,	even	when	directly	concerned	with	the	justification	of	textual,
testimonial,	 or	 experiential	 issues,	 is	 still	 permeated	 by	 tradition-specific
doctrinal	assumptions	(some	of	which	hinge	on	the	precise	number	and	nature	of
reliable	 sources	 of	 belief	 formation	 (pramāṇa),	 while	 others	 on	 whether
constructive	 philosophical	 debate	 requires	 any	 such	 doxastic	 practices	 at	 all).
Most	emblematic	of	this	hermeneutical	approach	are	Mīmāṃsaka	thinkers	such
as	Kumārila	and	Prabhākara	(seventh	to	eighth	century),	whose	primary	concern
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is	the	interpretation	of	the	Vedas	and	the	justification	for	the	observance	of	Vedic
ritual.	 Kumārila	 in	 particular	 is	 best	 known	 for	 granting	 that	 language	 has	 an
inexhaustible	and	unmatched	capacity	for	expression,	and	for	defending	a	view
of	the	Vedas	as	repositories	of	epistemically	warranted	statements.	To	claim	that
cognitions	formed	on	the	basis	of	such	statements	are	inherently	justified,	argues
Kumārila,	 is	 to	 say	 that	 they	are	 the	bearers	of	 language’s	own	self-expressive
and	self-revealing	power.

Doctrinal	 assumptions	 are	 also	 at	 the	 heart	 of	 more	 robustly	 metaphysical
systems	 of	 thought	 concerned	with	 the	 nature	 of	 ultimate	 reality	 and	 the	 self.
When	 Rāmānuja	 –	 an	 influential	 twelfth-century	 philosopher	 of	 religion	 and
founder	of	a	qualified	non-dualist	school	of	thought	–	claims	that	Advaita	(e.g.,
‘nondual’	 or	 lacking	 in	 any	 attributes)	 conceptions	 of	 Brahman	 are	 logically
incoherent,	 he	 appeals	 to	 the	 intuitions	 of	 the	 Sanskrit	 grammarians	 about	 the
category	of	‘being’	or	‘existence’	(sattva).	For	the	grammarians,	sattva	serves	by
definition	 as	 the	 locus	 of	 generic	 properties,	 qualities,	 and	 actions.	 Likewise,
when	Utpaladeva	and	Abhinavagupta	(tenth	to	eleventh	century)	–	proponents	of
a	nondualist,	but	theist,	metaphysical	system	within	the	Kashmir	Śaiva	tradition
–	put	forward	a	quasi-Sartrean	conception	of	the	self	as	the	pure	and	unhindered
freedom	 (svātantrya)	 of	 consciousness,	 they	 are	 responding	 to	 Buddhist
epistemological	 efforts,	 championed	 by	Dharmakīrti	 (seventh	 century)	 and	 his
followers,	to	reconcile	a	conception	of	consciousness	as	inherently	self-revealing
with	the	cardinal	Buddhist	doctrines	of	momentariness	and	no-self.

Confronting	the	metaphilosophical	question

As	it	should	be	obvious	by	now,	Indian	philosophy	has	its	own	genealogy	and	its
own	 rich	 repertoire	 of	 intramural	 debates.	 The	 responsible	 approach,	 at	 least
according	 to	 the	 historian	 of	 philosophy,	would	 be	 to	 chart	 its	 course	without
constant	 reference	 to	 periods	 and	 categories	 in	Western	 philosophy	 or,	 worse,
outmoded	 (although	 still	 popular)	Orientalist	 conceptions	 of	 Indian	 thought	 as
dominated	 by	 religious	 and	 spiritual	 concerns,	 and,	 hence,	 as	 not	 really
philosophy	 by	 the	 standards	 of	 contemporary	 anglophone	 philosophy.	 But	 the
historical	approach	ignores	pragmatic	considerations	about	what,	in	the	absence
of	cultural	affinities,	should	motivate	the	study	of	Indian	philosophy	outside	its
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traditional	sphere	of	 influence,	 that	 is,	outside	 the	gurukula	 system	and	 India’s
modern	secular	universities.	After	all,	acknowledging	the	presence	of	important
sources	of	philosophical	insight	in	the	Indian	tradition	is	not	enough	to	motivate
contemporary	philosophers	to	engage	it,	let	alone	take	up	the	study	of	Sanskrit.

Whether	we	are	dealing	with	claims	about	language,	reality,	and	the	self,	or
with	principles	of	reason	and	empirical	grounding,	pragmatic	exigencies	demand
that	 Indian	 philosophical	 views	 face	 the	 same	 sort	 of	 scrutiny	 as	 all	 other
presuppositions	of	the	genre.	Indeed,	from	a	metaphilosophical	standpoint	–	that
is,	from	the	standpoint	of	inquiry	into	the	nature	of	philosophy	–	the	question	“Is
the	Indian	philosophical	genre	philosophy?”	is	a	perfectly	legitimate	way	to	seek
clarity	 about	 what	 should	 count	 as	 philosophy.4	 But	 the	 metaphilosophical
question	cannot	be	countenanced,	if	sufficient	care	to	avoid	any	one	conception
of	 its	nature	and	scope	from	defining	the	genre	as	a	whole	has	not	been	taken.
Philosophy	 may	 well	 be	 emblematic	 of	 the	 human	 quest	 to	 “understand	 how
things	 in	 the	broadest	possible	 sense	of	 the	 term	hang	 together	 in	 the	broadest
possible	sense	of	the	term.”5	But	that	understanding	has	already	been	shaped	by
a	 long	 history	 of	 such	 enduring	 attempts.	 And	 yet,	 answering	 the
metaphilosophical	 question	 requires	 that	 we	 bracket	 historical	 considerations
altogether	 and	 eschew	 their	 normative	 challenges.	 Are	 the	 moral	 and
metaphysical	lessons	of	the	Upaniṣads,	the	Yoga-sūtras,	and	the	Bhagavad-Gītā
philosophy,	 in	 the	critical	sense	 in	which	 that	practice	has	been	retrospectively
interpreted	and	adopted	in	both	fourteenth-century	India	and	eighteenth-century
Europe?	Maybe	that	is	the	wrong	question.	Perhaps	we	should	reconsider,	with
Ludwig	Wittgenstein,	Pierre	Hadot,	and	Martha	Nussbaum,	whether	it	would	not
be	more	appropriate	to	ask	what	specific	forms	of	life	these	texts	promote,	rather
than	how	philosophical	the	seemingly	insoluble	problems	they	give	rise	to	are.6

Indigenism,	comparison,	and	the	cosmopolitan	ideal

In	 so	 far	 as	 philosophy	 in	 English	 or	 the	Anglophone	 culture	 at	 large	 defines
itself	 against	 the	 backdrop	 of	 a	 distinct	 community	 of	 inquiry	 –	 nowadays
constituted	 largely	 of	 professional	 philosophers	 –	 the	 question	 whether	 the
Indian	philosophical	genre	qualifies	as	philosophy	cannot	be	answered	without
engaging	in	the	type	of	intellectual	exercise	known	as	‘comparative	philosophy’.
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As	 Bimal	 Krishna	 Matilal	 observed	 some	 time	 ago,	 anyone	 who	 seeks	 “to
explain	 and	 translate	 systematically	 from	 Indian	 philosophical	 writings	 into	 a
European	 language	 will,	 knowingly	 or	 unknowingly,	 be	 using	 the	 method	 of
‘comparative	 philosophy’.”7	 Not	 only	 explicit	 attempts	 to	 bring	 Indian	 and
Western	philosophers	in	dialogue,	but	even	text-critical	approaches	to	the	genre
fall	 under	 this	 category.	 Doing	 Indian	 philosophy	 in	 English	 also	 means
operating	 with	 a	 conceptual	 vocabulary	 shaped	 by	 the	 Greek	 culture	 of	 first
millennium	 BCE,	 the	 scholasticism	 of	 the	 Latin	 Middle	 Ages,	 and	 the
predominantly	 French,	 English,	 and	 German	 intellectual	 movements	 of	 early
modern	Europe.	Thus,	one	cannot	do	Indian	philosophy	without	at	the	same	time
doing	Western	philosophy,	which	means	that	questions	about	whether	the	tenets
of	 one	 tradition	 can	 sustain	 statement	 in	 the	 other	 become	 paramount.
Practitioners	 of	 the	 genre	 ‘comparative	 philosophy’	 are	 no	 strangers	 to
expressing	 misgivings	 about	 comparisons	 that	 merely	 tag	 theories	 bearing
certain	resemblances.	And	skeptics	who	champion	various	forms	of	indigenism
have	gone	as	far	as	to	argue	that	the	adoption	of	English	as	a	medium	for	doing
Indian	 philosophy	 has	 been	 profoundly	 alienating,	 despite	 invaluable
contributions	from	such	influential	early	modern	Indian	philosophers	as	Krishna
Chandra	 Bhattacharya,	 Surendranath	 Dasgupta,	Mysore	 Hiriyana,	 and	 Anukul
Chandra	Mukherji.8

Reflecting	on	this	practice	as	a	philosopher	trained	in	both	the	Indian	and	the
Western,	 primarily	 phenomenological,	 tradition,	 Jitendranath	Mohanty	 singled
out	the	mutually	enhancing	value	of	thinking	across	cultural	boundaries,	and	the
promise	that	such	enterprise	might	one	day	usher	a	new	kind	of	philosophy	that
is	global	in	scope	and	outlook.9	While	we	are	still	a	long	way	from	fulfilling	that
promise,	a	sort	of	open-ended	and	non-committal	thinking	across	traditions	has
taken	root	among	practitioners	of	what	some	now	call	‘fusion	philosophy,’	others
‘cross-cultural	 philosophy,’	 but	what	might	 be	best	 described	 as	 ‘cosmopolitan
philosophy.’10	 This	 idea	 is	 neither	 new	 nor	 particularly	 revolutionary.	 When
Dignāga	 (c.	 fifth	 to	 sixth	 century)	 embarks	 on	 his	 synthesis	 of	 the	 prevalent
epistemological,	 grammatical,	 and	 psychological	 theories	 of	 his	 day	 and
Vācaspati	 Miśra	 (tenth	 century)	 authors	 his	 empathetic	 and	 influential
commentaries	on	Advaita	Vedānta,	Nyāya,	and	Sāṃkhya-Yoga	texts,	they	do	so
as	members	of	a	Sanskrit	cosmopolis.11	That	cosmopolis	endures	 today	among

358

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



traditionally	 trained	 scholars	 in	 India	 and	 the	 Indian	diaspora.	But	 it	 functions
within,	and	relative	 to,	an	all-encompassing	and	universalizing	cosmopolis	 that
we	now	call	 the	 global	West.	Doing	 Indian	philosophy	 today	means	 operating
within	 a	 larger	 horizon	 whose	 cardinal	 points	 of	 reference	 are	 no	 longer
geographical	 but	 for	 the	 most	 part	 conceptual	 and	 institutional.	 Academic
philosophy	 in	 the	 global	West	 is	 a	 cosmopolitan	 phenomenon	 that	mirrors	 the
progress	 of	 the	 sciences	 in	 its	 open-ended	 practice	 of	 asking	 questions	 and
pursuing	knowledge.12

If	 one	 cannot	 do	 Indian	 philosophy	 in	 English	 without	 doing	 comparative
philosophy,	the	question	naturally	arises:	is	comparative	philosophy	philosophy?
The	cosmopolitan	approach	 is	partly	motivated	by	a	deep	skepticism	about	 the
possibility	 of	 doing	 philosophy	 comparatively.	 If	 comparative	 religion	 is	 not
religion	and	comparative	politics	is	not	politics,	how	is	comparative	philosophy
philosophy?	Answers	 to	 this	question	 run	 the	gamut	 from	outright	 rejection	of
the	possibility	of	meaningful	comparisons,	because	of	the	incommensurability	of
Indian	 and	Western	 traditions,	 to	 the	 view	 that	 the	 content	 of	 these	 traditions,
save	 for	minor	 stylistic	 differences,	 is	 practically	 the	 same.	 Skeptics	 point	 out
that	while	doctrinal	and	spiritual	concerns	are	not	uncommon	for	Western	figures
like	 Augustine,	 Aquinas,	 and	 Kierkegaard,	 they	 are	 not	 representative	 of	 the
dominant	 ideals	 of	 discursive	 rationality	 and	 argumentation	 that	 Western
philosophy	 has	 inherited	 from	 the	 Greeks.	 Brushing	 aside	 such	 superficial
dismissals,	 defenders	 argue	 that	 the	most	 influential	 Indian	 philosophers	 (e.g.,
Nāgārjuna,	Dharmakīrti,	Kumārila,	Śrīharṣa,	and	Gaṅgeśa,	among	others)	show
as	much	penchant	for	rational	deliberation	and	argumentative	rigor	as	Descartes,
Hume,	Kant,	and	Wittgenstein.

Philosophical	interventions	at	the	confluence	of	cultures

So,	then:	how	is	comparative	philosophy	philosophy?	Pursuing	a	similar	line	of
inquiry,	Arindam	Chakrabarti	 and	Ralph	Weber	give	an	example	of	 the	sort	of
interventions	 in	 solving	 long-standing	 philosophical	 debates	 in	 both	 India	 and
the	 West	 that	 only	 comparative	 philosophy	 is	 equipped	 to	 handle.13	 Take
reflexivism	 –	 the	 thesis	 that	 consciousness	 consists	 in	 conscious	mental	 states
being	 implicitly	 self-aware.	 In	 India	 a	 group	 of	mainly	Buddhist	 philosophers
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beginning	with	Dignāga	and	Dharmakīrti	have	defended	versions	of	 this	 thesis
against	 Naiyāyikas,	 who	 claimed	 instead	 that	 the	 self-awareness	 which
accompanies	 each	 instance	 of	 cognition	 is	 inferred	 from	 the	 effects	 of	 that
cognition.	Where	 the	 reflexivist	 thinks	 that	 I	 can	 know	 something	 only	 to	 the
extent	 that	 each	 instance	 of	 cognition	 is	 inherently	 self-revealing	 or	 self-
illuminating,	 his	 opponent	 counters	 that	 such	 cognitive	 acts	 as	 ‘seeing
something’	are	transparent	with	regard	to	their	own	operations.	If	knowing	is	an
act,	we	are	only	aware	of	it	 indirectly,	when	reflection	turns	within	and	 toward
its	 own	operations.	We	 see	 the	 tree	outside	 the	window,	not	 the	 seeing	of	 that
tree.	But	we	can	infer	that	seeing	has	occurred	for	someone	from	the	tree	that	is
now	seen.	And	yet,	to	postulate	a	basis	for	self-knowledge	outside	the	structure
of	experience,	or	to	locate	it	solely	in	the	conceptual	realm,	is	to	problematically
assume	 that	 experience	 is	 an	 emergent	 property	 of	 something	 that	 is	 not	 itself
experiential.

Readers	 familiar	 with	 contemporary	 debates	 in	 phenomenology	 and
philosophy	of	mind	would	immediately	recognize	these	positions	as	versions	of
conceptualism	versus	non-conceptualism	with	regard	to	perceptual	content,	and
of	 the	 Higher-Order	 versus	 First-Order	 theories	 of	 consciousness.	 Such
recognition	 opens	 the	 possibility	 of	 intervention,	 either	 from	 the	 direction	 of
Indian	 philosophy	 or,	 in	 this	 particular	 case,	 from	 that	 of	 contemporary
philosophy	of	mind,	in	solving	long-standing	debates	in	each	tradition.	Examples
of	such	interventions	abound	in	the	comparative	and	cross-cultural	philosophical
literature,	 often	 yielding	 novel	 ways	 of	 tackling	 long-standing	 problems.
Sometimes	 they	 also	 provide	 effective	 platforms	 from	 which	 to	 interrogate
Western	hegemonic	 forms	of	 language,	 thought,	 and	morality,	 and	 take	 to	 task
those	 influential	 philosophers	 –	 with	 Nietzsche	 as	 the	 prototypical	 example	 –
most	responsible	for	perpetrating	a	sort	of	‘neglect	by	appropriation’	approach	to
Indian	philosophy.14	On	 this	 ‘interventionist’	model	 comparative	philosophy	 is
philosophy	–	 in	 the	sense	of	an	open-ended	concern	with	asking	questions	and
pursuing	knowledge.	But	 is	 it	 the	sort	of	philosophy	 that	 showcases,	 if	not	 the
unique	features,	at	least	the	unique	trajectory	of	Indian	philosophy?

One	worry	 is	 that	such	 interventions	end	up	 treating	Indian	philosophy	as	a
sort	of	standing	reserve	to	be	mined	for	interesting	or	even	original	statements,
with	utter	disregard	 for	 their	historical	 context	 and	 significance.	We	only	need
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look	 at	 such	 “manuals	 of	 reason”	 as	 Mokṣākaragupta’s	 Tarkabhāṣā	 (twelfth
century)	and	Annambhaṭṭa’s	Tarkasaṃgraha	(seventeenth	century)	to	realize	that
these	 worries	 are	 misplaced.	 What	 is	 distinctive	 about	 these	 indigenous
interventions	is	precisely	their	systematic	effort	to	identify,	analyze,	and	evaluate
the	basic	tenets	of	each	school,	often	disregarding	context	or	attribution,	with	the
aid	of	various	epistemological,	methodological,	and	logical	techniques.

An	 altogether	 different	 sort	 of	 worry	 is	 that	 many	 such	 interventions	 are
anachronistic.	 Take	 the	 example	 of	 cutting	 across	 historical	 and	 cultural
boundaries	 to	 make	 the	 case	 that,	 say,	 the	 twelfth-century	 Advaitin	 Śrīharṣa
rather	than	Gettier	should	be	credited	with	the	Gettier	Problem.	But	a	history	of
philosophy	without	gaps	will	have	 to	 look	beyond	 linear	narratives	and	 realize
that	such	juxtapositions	are	inevitable	if	we	are	to	do	justice	to	the	progression	of
thought.	If	Śrīharṣa	is	the	first	to	frame	and	illustrate	the	(Gettier)	problem,	and
the	first	to	venture	interesting	solutions,	then	he	addresses	not	only	the	concerns
of	 his	 twelve-century	 Naiyāyika	 opponents,	 but	 also	 those	 of	 late	 twentieth-
century	analytic	epistemology.

I	have	already	hinted	 that	chronologies	are	 relative	 to	a	given	philosophical
culture	 and	epoch.	 If	 ‘classical’	 is	 an	apt	 term	 for	much	of	 the	early	period	of
Indian	philosophy,	 ‘mediaeval’	 is	not.	There	 is	no	break	with	 the	past	 in	 India
similar	 to	 the	onset	of	 the	European	Middle	Ages.	Foundational	sūtras	 for	 the
Sāṃkhya,	 Yoga,	 Buddhist,	 Jaina,	 Cārvāka,	 Nyāya,	 Vaiśeṣika,	 Mīmāṃsā,	 and
Vedanta	 traditions	are	continuously	composed	over	several	centuries	beginning
around	500	BCE,	and	the	commentarial	tradition	continues	well	into	the	middle
of	the	second	millennium	of	the	Common	Era.15

Apart	 from	 these	 worries	 there	 is	 also	 the	 objection	 that	 this	 sort	 of
cosmopolitan	 intervention	 either	 ignores	 or	 glosses	 over	 issues	 of	 cultural
difference	 and	 conceptual	 incommensurability.	 Indian	 philosophy	 is	 host	 to
conceptual,	 argumentative,	 and	 experiential	 strategies	 that	 do	 not	 map	 neatly
onto	Western	categories	and	practices.	Render	classical	Indian	logic	in	Western
terms,	 and	 the	 anumāna	 system	 of	 inference	 ends	 up	 being	 indistinguishable
from	 the	Aristotelian	 syllogism.	Retain	 the	 original	 format	with	 its	 distinctive
steps	and	characteristics,	and	 the	Indian	 tradition	of	debate	can	seem	alien	and
contrived.	One	response	to	this	objection	is	predictably	straightforward:	whether
one	 thinks	 inside	 or	 outside	 the	 categorical	 framework	 of	 a	 particular
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philosophical	tradition	or	culture,16	one	need	not	endorse	its	conceptual	schema.
Mādhyamika	 philosophers	 make	 good	 use	 of	 the	 sophisticated	 categorical
frameworks	of	Abhidharma,	Nyāya,	and	the	Sanskrit	grammarians,	and	yet	treat
them	as	‘worldly	conventions’	(lokasaṃvṛiti)	that	do	not	capture	the	way	things
are	 ultimately.	 For	 Mādhyamikas,	 just	 as	 for	 many	 contemporary	 global
antirealists,	seeking	to	capture	the	intrinsic	order	of	reality	through	a	categorical
framework	 (be	 it	 that	 of	 Vaiśeṣika	 or	 Aristotle)	 has	 to	 contend	 with	 the	 very
notion	 of	 an	 ‘essence’	 or	 ‘intrinsic	 order’	 of	 things.	Effective	 as	 they	may	 be,
such	categories	are	subject	 to	 revision.	And,	 if	 it	 should	 turn	out	 that	 there	are
better	ways	of	knowing	and	being,	it	is	hard	to	see	how	pursuing	them	would	not
be	preferable	to	the	status	quo.

Sometimes	 the	best	way	 to	make	progress	 is	not	 to	 start	 anew,	by	breaking
with	 the	 past,	 but	 to	 consider	 an	 alternative	 course,	 specifically	 one	 that
philosophy	 might	 have	 taken	 had	 it	 been	 shaped	 by	 a	 different	 cultural
geography.	In	the	West	philosophy	begins	in	wonder	about	the	natural	world	and
the	 reach	 of	 reason;	 in	 India,	 by	 contrast,	 it	 begins	 in	 speculations	 about	 the
origins,	 nature,	 and	 function	of	 language	 as	 a	 vehicle	 of	 philosophical	 insight.
While	 the	 Pre-Socratics	wonder	 about	 the	 ultimate	 principle	 of	 things	 (arche)
using	 the	 vocabulary	 of	 nature,	 Indian	 philosophers	 beginning	 with	 Jaimini
(fourth	century	BCE),	Gautama	(second	century	CE),	and	Nāgārjuna	(fl.	 second
century	CE)	are	concerned	with	finding	out	what	the	relation	between	words	and
their	 referents	 is	 ultimately	 like.	 Is	 it	 a	 primordial	 (autpattika)	 relation,	 as
Jaimini	claims?	Does	it	depend	on	a	certain	capacity	to	generate	knowledge	that
awareness-episodes	 (pramā)	 have,	 as	 Gautama	 stipulates?	 Or	 is	 this	 relation
simply	 the	 result	 of	 an	 illegitimate	 metaphysical	 use	 of	 language	 prone	 to
reification,	as	Nāgārjuna	would	have	it?	As	should	be	obvious	to	all	readers	of
Cratylus,	 such	 concerns	 are	 by	 no	 means	 unique	 to	 the	 Indian	 philosophical
tradition.	 But	 in	 India	 they	 contribute	 to	 the	 articulation	 of	 a	 sophisticated
philosophy	 of	 language	 that	 does	 not	 become	 the	 norm	 in	 the	West	 until	 the
middle	of	the	eighteenth	century.

If	the	study	of	Indian	philosophy	is	to	resist	retreat	into	the	familiar	terrain	of
tradition	 and	 its	 scholastic	 proclivities,	 perhaps	 a	 confluence	 of	 perspectives
rather	 than	 their	 comparison	 is	more	methodologically	 apt.	Such	confluence	 is
not	 without	 historical	 precedent.	 Contact	 between	 India	 and	 the	 Greek	 world
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following	Alexander	the	Great’s	military	campaigns	set	the	stage	for	a	work	of
Buddhist	 apologetics	 (the	 Milinda	 Pañha),	 and	 allowed	 such	 attitudes	 as
‘freedom	from	emotion’	(apatheia)	and	‘contentedness’	(eukolia)	–	which	Pyrrho
is	said	to	have	witnessed	among	the	so-called	‘naked	wise	men’	(gymnosophists)
of	 India	 –	 to	 inform	Hellenistic	 skepticism.	 The	 cosmopolitan	 oasis	 towns	 of
Bukhara,	 Samarkand,	 Kashgar,	 Khotan,	 and	 Kucha	 served	 as	 a	 land	 bridge
between	Indian	Buddhists	and	Chinese	intellectuals	drawn	to	the	philosophy	of
emptiness.	 Their	 encounter	 resulted	 in	 a	 practice	 of	 matching	 Buddhist	 and
Daoist	concepts	(ko-i	fo-chiao)	that,	by	the	fourth	century	CE,	would	render	core
Mahāyāna	Buddhist	ideas	indistinguishable	from	the	teachings	of	Daodejing	and
Zhuangzi.	 And,	 the	 more	 tolerant	 sixteenth-	 and	 seventeenth-century	 Mughal
rules	 of	 Akbar	 and	 Shah	 Jahan	 made	 possible	 Dārā	 Shukoh’s	 momentous
translation	project	of	the	Upaniṣads,	exposing	Persian	and	Arabic	 intelligentsia
to	the	same	Sanskrit	philosophical	lore	that	a	century	and	a	half	later	would	end
up,	via	translations	from	Persian	to	Latin,	on	Schopenhauer’s	desk.

Significant	as	these	confluences	are	we	must	not	forget	that	they	tell	as	much
of	a	story	of	admiration	as	of	appropriation,	assimilation,	and	refutation.	For	the
anonymous	 compilers	 of	Milinda	 Pañha	 (‘Questions	 of	 Milinda’),	 the	 Greek
philosopher-king	 Milinda	 (Menander	 I)	 is	 simply	 a	 foil	 for	 Nāgasena’s
compelling	defense	of	 the	Buddhist	no-self	view.	Pyrrho,	 to	 the	extent	 that	we
can	 reconstruct	 his	 views,	 mainly	 engages	 with	 Democritus,	 Plato,	 and	 the
Eleatics.	And	Schopenhauer’s	main	interlocutor	is	Kant	rather	than	Yājñavalkya,
despite	his	high	regard	for	the	Upaniṣads.

As	we	look	to	the	future	of	philosophy	in	the	twenty-first	century	we	can	only
hope	 that	 a	 better	 knowledge	 of	 Indian	 philosophy	would	 result	 in	many	 and
more	fruitful	conversations	about	knowledge,	being,	and	what	there	is,	and	about
the	proper	place	of	reason	in	the	midst	of	it	all.

Notes
1 See	Mohanty	(1966),	Matilal	(1985),	and	Phillips	(2012:	87–91)	for	detailed	treatments	of	Gaṅgeśa’s

theories	of	truth	that	also	engage	contemporary	issues	in	epistemology.
2 As	I	have	argued	elsewhere	(Coseru	2012:	279),	the	most	important	aspect	of	this	intercultural

philosophical	engagement	is	not	the	recognition	that	there	are	different	approaches	to	philosophy,	but
the	promise	that	such	recognition	holds	for	enhancing,	refining,	and	expanding	the	range	of	argument
and	possibilities	that	are	available	to	us.
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3 Ganeri	(2012:	6)	argues	otherwise,	but	see	Garfield	(2014)	and	Phillips	(2016)	for	more	skeptical
views	about	whether	the	outlook	of	‘new	reason’	Naiyāyika	like	Raghunātha	is	of	a	piece	with	that	of
early	modern	thinkers	in	Europe.

4 Perrett	(2016:	3),	rightly	in	my	view,	notes	that	as	exasperating	as	this	question	can	be	for	Indologists
and	historians	of	Indian	philosophy,	is	it	perfectly	legitimate	if	we	are	to	distinguish	between
‘descriptive’	and	‘evaluative’	(or	‘normative’)	uses	of	the	term	‘philosophy’.	By	the	same	token	one
could	ask	the	question:	“Is	this	creative	form	art?”	or	“Is	this	writing	literature?”	and	conclude	that
while	something	does	descriptively	fall	under	the	category	‘art’	or	‘literature,’	it	may	still	not	belong	to
the	class	of	good	art	or	literature.

5 Sellars	(1962:	1).
6 See	Wittgenstein	(2001:	192),	Hadot	(2001:	ch.	1),	and	Nussbaum	(1994:	14).
7 Matilal	(1971:	13).
8 Daya	Krishna	went	so	far	as	to	claim	that	“anyone	who	is	writing	in	English	is	not	an	Indian

philosopher”	and	thus	is	doing	neither	philosophy	nor	Indian	philosophy	(in	Bhushan	and	Garfield
2011:	xiii–xiv).

9 Mohanty	(1992:	401).
10 Siderits	(2015)	canvases	the	‘fusion	philosophy’	model,	while	Garfield	(2002)	and	Ganeri	(2012)

champion	the	‘cross-cultural’	and	‘cosmopolitan’	approaches,	respectively.
11 Pollock	(2006:	12)	argues	that	in	exercising	its	transregional	cultural	power,	Sanskrit	did	engender	a

conceptual	and	methodological	universalism.	But	the	Sanskrit	cosmopolis	“never	objectified,	let
alone,	enforced	its	universalism”	(Pollock	2006:	12).

12 Halbfass	(1988:	273)	thinks	that	this	is	precisely	the	reason	why	Western	philosophy	has	undergone
such	dramatic	changes	in	modern	history.

13 Chakrabarti	and	Weber	(2016:	15ff.).
14 Bilimoria	(2008:	375)	finds	in	Nietzsche’s	ambivalent	encounter	with	Asian	perspectives	the	resources

of	an	‘instrumentalist’	approach	to	Asian	thought,	one	whose	lingering	effects	comparative	philosophy
has	been	struggling	to	counter	for	nearly	a	century.

15 New	attempts	at	the	periodization	of	Indian	philosophy	that	reflect	its	own	evolution	rather	than	how
that	evolution	maps	onto	periods	and	movements	in	Western	philosophy	are	found	in	Franco	(2013)
and	contributions	therein.

16 See	Frazier	(2014:	7)	for	a	plea	for	thinking	with,	rather	than	against,	Indian	categories	inherited	from
the	Naiyāyikas	and	their	followers,	and	thus	“inside	the	box”	rather	than	outside	of	it.
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Swaraj in Ideas – Krishna Chandra Bhattacharya 

 

Given below is the text of a lecture delivered by Krishna Chandra Bhattacharya (1875- 1949) in October 

1931 under Sir Asutosh Memorial Lectures series, organized at Chandernagore by Charu Chandra Roy.  

(As the lecture contains some ideas and views of the great philosopher likely to stimulate thinking in our 

own day, it was considered worthwhile to resuscitate it from his old papers and present it before our 

readers.) From Visvabharati Quarterly 20, 103-114 (1954) 

 

Available at:  

https://multiversityindia.org/wp-content/uploads/2009/12/Swaraj-in-Ideas.pdf 
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We speak today of Swaraj1 or self-determination in politics. Man's domination over man is felt in the most 

tangible form in the political sphere. There is however a subtler domination exercised in the sphere of 

ideas by one culture on another, a domination all the more serious in the consequence, because it is not 

ordinarily felt. Political subjection primarily means restraint on the outer life of a people and although it 

tends gradually to sink into the inner life of the soul, the fact that one is conscious of it operates against 

the tendency. So long as one is conscious of a restraint, it is possible to resist it or to bear it as a necessary 

evil and to keep free in spirit. Slavery begins when one ceases to feel the evil and it deepens when the evil 

is accepted as a good.  

Cultural subjection is ordinarily of an unconscious character and it implies slavery from the very start. 

When I speak of cultural subjection, I do not mean the assimilation of an alien culture. That assimilation 

need not be an evil; it may be positively necessary for healthy progress and in any case, it does not mean 

a lapse of freedom. There is cultural subjection only when one's traditional cast of ideas and sentiments 

is superseded without comparison or competition by a new cast representing an alien culture which 

possesses one like a ghost. This subjection is slavery of the spirit: when a person can shake himself free 

from it, he feels as though the scales fell from his eyes. He experiences a rebirth and that is what I call 

Swaraj in Ideas.  

In these days when our political destinies are in the melting pot, one is tempted to express a doubt – till 

now vaguely felt but suppressed as the uncultured – how far generally we have assimilated our 'Western' 

education and how far it has operated as an obsession. Certainly, there has been some sort of assimilation 

– at least by some of us – but even of them it may be asked whether the alien culture has been accepted 

by them after a full and open-eyed struggle had been allowed to develop between it and their indigenous 

culture. It is admitted today – what was not sufficiently recognized in the earlier days of our Western 

education – that we had an indigenous culture of a high degree of development, the comparative value 

of which cannot be said to have been yet sufficiently appraised. Under the present system we generally 

receive Western culture in the first instance and then we sometimes try to peer into our ancient culture 

as a curiosity and with the attitude of foreign oriental scholars and yet we say that this ancient culture of 

ours is no curiosity.  

Many of our educated men do not know and do not care to know much of this indigenous culture of ours, 

and when they seek to know, they do not feel, as they ought to feel, that they are discovering their own 

self.  

There is no gainsaying the fact that this Western culture – which means an entire system of ideas and 

sentiments – has been simply imposed on us. I do not mean that it has been imposed on unwilling minds: 

we ourselves asked for this education, and we feel, and perhaps rightly, that it has been a blessing in 

certain ways. I mean only that it has not generally been assimilated by us in an open-eyed way with our 

old-world Indian mind. That Indian mind has simply lapsed in most cases for our educated men, and has 

subsided below the conscious level of culture. It operates still in the persisting routine of their family life 

and in some of their social and religious practices which have no longer, however, any vital meaning for 

them. It neither welcomes nor resists the ideas received through the new education. It dares not exert 

itself in the cultural sphere. There can be no vital assimilation, in such a case, of the imposed culture. And 

yet the new ideas are assimilated in a fashion. They are understood and imaginatively realized; they are 

fixed in language and in certain imposed institutions. A drill in this language and in those institutions 

induces certain habits of soulless thinking which appear like real thinking.  

372

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



Springing as these ideas do from a rich and strong life – the life of the West – they induce in us a shadow 

mind that functions like a real mind except in the matter of genuine creativeness. One would have 

expected after a century of contact with the vivifying ideas of the West that there should be a vigorous 

output of Indian contribution in a distinctive Indian style to the culture and thought of the modern world, 

-- contribution specially to the humane subjects like history, philosophy or literature, a contributions such 

as may be enjoyed by our countrymen who still happen to retain their vernacular mind and which might 

be recognized by others as reflecting the distinctive soul of India. Barring the contribution of a few men 

of genius, -- and genius is largely independent of the times, -- there is not much evidence of such creative 

work done by our educated men. 

 I may refer also to more modest forms of creativeness, creativeness such as is evidenced in the daily 

business of our lives, e.g., in the formation of judgments about our real position in the world. 

 We speak of world movements and have a fair acquaintance with the principles and details of Western 

life and thought, but we do not always sufficiently realize where we actually stand today and how to apply 

our bookish principles to our situation in life. We either accept or repeat the judgments passed on us by 

Western culture, or we impotently resent them but have hardly any estimates of our own, wrung from an 

inward perception of the realities of our position.  

In the field of politics, for example, we are only today beginning to realize that we have for long wrongly 

counted on principles that have application only to countries that are already free and already established 

and have not had sufficient perception of the dark think they call 'power' which is more real than any logic 

or political scholarship. In the field of social reform, we have never cared to understand the inwardness 

of our traditional social structure and to examine how far the sociological principles of the West are 

universal in their application. We have contented ourselves either with an unthinking conservatism or 

with an imaginary progressiveness merely imitative of the West.  

Then again in the field of learning, how many of us have had distinctively Indian estimates of Western 

literature and thought? It is possible for a foreigner to appreciate the literature of a country, but it is only 

to be expected that his mind would react to it differently from the mind of a native of the country. A 

Frenchman, for example, would not I imagine, appreciate Shakespeare just as an Englishman would do. 

Our education has largely been imparted to us through English literature. The Indian mind is much further 

removed by tradition and history than the French or the German mind from the spirit of English literature, 

and yet no Indian, so far as I am aware, has passed judgments on English literature that reflect his Indian 

mentality. His judgments do not differ materially from the judgment of an English critic and that raises 

the suspicion whether it is his judgment at all, whether it is not merely the mechanical thinking of the 

galvanic mind induced in us through our Western education.  

In philosophy hardly anything that has been written by a modern educated Indian show that he has 

achieved a synthesis of Indian thought with Western thought. There is nothing like a judgment on Western 

systems from the standpoint of Indian philosophy, and although some appraisement of Indian philosophy 

has been attempted from the Western standpoint, there appears to be no recognition yet that a criticism 

of the fundamental notions of either philosophy is necessary before there can be any useful comparative 

estimate. And yet it is in philosophy that one could look for an effective contact between Eastern and 

Western ideas. The most prominent contribution of ancient India to the culture of the world is in the field 

of philosophy and if the modern Indian mind is to philosophise at all to any purpose, it has to confront 

Eastern thought and Western thought with one another and attempt a synthesis or a reasoned rejection 
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of either, if that were possible. It is in philosophy, if anywhere, that the task of discovering the soul of 

India is imperative for the modern Indian: the task of achieving, if possible, the continuity of his old self 

with his present-day self, of realizing what is nowadays called the Mission of India, if it has any. Genius 

can unveil the soul of India in art, but it is through philosophy that we can methodically attempt to 

discover it.  

Our education has not so far helped us to understand ourselves, to understand the significance of our 

past, the realities of our present and our mission of the future. It has tended to drive our real mind into 

the unconscious and to replace it by a shadow mind that has no roots in our past and in our real present. 

Our old mind cannot be wholly driven underground and its imposed substitute cannot function effectively 

and productively. The result is that there is a confusion between the two minds and a hopeless Babel in 

the world of ideas. Our thought is hybrid through and through and inevitably sterile. Slavery has entered 

into our very soul.  

The hybridisation of our ideas is evidenced by the strange medley of vernacular and English in which our 

educated people speak to one another. For the expression of cultural ideas specially we find it very difficult 

to use the pure vernacular medium. If I were asked, for example, to conduct today's discourse here in 

Bengali, I would have to make a particularly strenuous effort. One notices a laudable tendency at the 

present day to make such an effort. It is not that it is always successful.  

Perhaps that is only to be expected in a period of transition. If the language difficulty could be surmounted, 

it would mean a big step towards the achievement of what I have called Swaraj in Ideas.  

The hybridisation of ideas brought about by our education and the impact of Western political, social and 

economic institutions of our daily life is one of the most distressing features of our present situation. It is 

unnatural and may be regarded with the same sentiment with which an old-world Hindu looks upon varna-

samkara. It does not simply mean a confusion in the intellectual region. All vital ideas involve ideals. They 

embody an entire theory and an insight into life. Thought or reason may be universal, but ideas are carved 

out of it differently by different cultures according to their respective genius. No idea of one cultural 

language can exactly be translated in another cultural language. Every culture has its distinctive 

'physiognomy' which is reflected in each vital idea and ideal presented by the culture.  

A patchwork of ideas of different cultures offends against scholarly sense just as much as patchwork of 

ideals offends against the spiritual sense. There is room indeed for an adjustment and synthesis, within 

limits of different cultures and cultural ideals. Life means adaptation to varying times and to varying ideals. 

But we are not always clear about the method of this adaptation. As we have to live, we have to accept 

facts and adapt our secular life and secular ideas to the times. We have to alter ourselves here to suit the 

situation. In spiritual life, however, there is no demand for compromising our ideals in order to have a 

smooth sailing with the times.  

Here, if possible and so far, as lies in our power, the times have to be adapted to our life and not our life 

to the times. But the world confronts us not only with aggressive interests but also with aggressive ideals. 

What response should our traditional ideals make to these imposed ideals? We may respect the new 

ideals without accepting them, we may attempt a synthesis without compromise or we may accept them 

as the fulfilment of our ideals. Different responses may be demanded with respect to different ideals, but 

in any case, a patchwork without adjustment or with a mechanical adjustment, if complacently accepted 

as a solution, is an evil, as no ideal here gets the entire devotion of the soul.  
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Where different ideals are accepted in the prayerful hope that a synthesis will come, the patchwork is not 

accepted as a solution and need not be an evil.  

We talk – a little too glibly perhaps – of a conflict of the ideas and ideals of the West with our traditional 

ideas and ideals. In many cases it is confusion rather than a conflict and the real problem is to clear up the 

confusion and to make it develop in the first instance into a definite conflict. The danger is in the 

complacent acquiescence in the confusion. The realization of a conflict of ideals implies a deepening of 

the soul. There is conflict proper only when one is really serious about ideals, feels each ideal to be a 

matter of life and death. We sometimes sentimentally indulge in the thought of a conflict before we are 

really serious with either ideal.  

We speak also a little too readily of the demand for a synthesis of the ideals of the East and the West. It 

is not necessary in every case that a synthesis should be attempted. The ideals of a community spring 

from its past history and from the soil: they have not necessarily a universal application, and they are not 

always self-luminous to other communities. There are ideals of the West which we may respect from a 

distance without recognizing any specific appeal to ourselves.  

Then again there are ideals that have a partial appeal to us, because they have an affinity with our own 

ideals, though still with a foreign complexion. What they prescribe to us is to be worshipped in our own 

fashion with the ceremonials of our own religion. The form of practical life in which an ideal has to be 

translated, has to be decided by ourselves according to the genius of our own community. A synthesis of 

our ideal with western ideals is not demanded in every case. Where it is demanded, the foreign ideal is to 

be assimilated to our ideal and not the other way. There is no demand for the surrender of our 

individuality in any case: Svadharme nidhanam sreyah paradharmo bhayaavahah. There are those who 

take this emphasis on the individuality of a historical community to be overstrained. It appears to them 

to be the expression of national, communal or racial conceit and the excuse for a perverse obscurantism. 

They believe in abstract self-luminous ideals for all humanity, in a single universal religion and a single 

universal region.  

There is, however, a case for universalism. The progress of a community and of humanity implies a gradual 

simplification and unification of ideals. This is just the rationalizing movement, the emergence of a 

common reason. We have to distinguish, however, between two forms of rationalism, two directions of 

this simplifying movement. In the one, reason is born after the travail of the spirit: rationalism is here the 

efflux of reverence, reverence for the traditional institutions through which customary sentiments are 

deepened into transparent ideals. In the other form of rationalism – what is commonly meant by the 

name, the simplification and generalization of ideals is effected by unregenerate understanding with its 

mechanical separation of the essential from the inessential. The essential is judged as such here not 

through reverence, not through deepened spiritual insight, but through the accidental likes and dislikes 

of the person judging. Customs and institutions bound up with age-long sentiments are brushed aside (in 

the name of reason) as meaningless and dead without any imaginative effort to realize them in an attitude 

of humility.  

Decisions as to what is essential or inessential have indeed to be taken, for time tarries not and mere 

historical sentimentalism will not avail. In practical life, one may have to move before ideals have clarified; 

but it is well to recognize the need of humility and patience in the adjustment of the world of ideas. Order 

is evolved in the world of our ideas through infinite patience and humility. That is the right kind of 
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rationalism: it is only in the wrong and graceless form of rationalism that brusque decisions in the practical 

manner are taken in the name of reason, in the world of our ideals.  

There is then a legitimate and obligatory form of rationalism. It is wrong not to accept and ideal that is 

felt to be a simpler and deeper expression of our own ideals simple because it hails from a foreign country. 

To reject it would be insist on individuality for the sake of individuality and would be a form of national 

conceit and obscurantism. The acceptance of such an ideal is really no surrender of individuality: to serve 

this foreign god is to serve our own god: the foreign ideal is here in our own ideal. The guru or teacher 

has to be accepted when he is found to be a real guru, whatever the community from which he comes. 

But it is not every foreign ideal that is felt to be the soul of our own ideal. Some foreign ideals have affinity 

with our own, and are really alternative expressions of them in a foreign idiom that has not sacredness 

for us and there are others which have no real application to our conditions. 

 It is sometimes forgotten by the advocates of universalism that the so-called universalism of reason or of 

religion is only in the making and cannot be appealed to as an actually stablished code of universal 

principles. What is universal is only the spirit, the loyalty to our own ideals and the openness to other 

ideals, the determination not to reject them if they are found within our ideals and not to accept them 

till, they are so found. The only way to appraise a new ideal is to view it through our actual ideal; the only 

way to find a new reverence is to deepen our old reverence. 

 Progress in the spiritual world is not achieved by a detached reason judging between an old god and a 

new god. The way to know facts is not the way to know values. So much for the objection, which is often 

raised in the name of universalism, to the stress I have laid on the individuality of Indian thought and 

spirit, on the conservatism of the distinctive values evolved through ages of continuous historical life of 

Indian society. I have thought it necessary to examine universalism in some detail at the risk of tiring the 

reader with abstract arguments because this appears to me to be our greatest danger. It is the inevitable 

result of our 'rootless' education and it stands more than anything else in the way of what I call Swaraj in 

Ideas.  

The other danger of national conceit and the unthinking glorification of everything in our culture and 

depreciation of everything in other cultures appears to me, in our circumstances, to require less stressing. 

Not that it is less serious abstractly considered, but as a matter of fact our educated men suffer more from 

over-diffidence than from over-confidence, more from a 'rootless' universalism than from clinging 

particularism. We are more ready to accept others' judgments about us than to resent them. There is the 

old immemorial habit of regarding what we are taught as sacred learning, and the habit is not easily 

altered even though the learning imparted is the mere opinion of others – opinion about us, for example, 

of men who might be presumed to be ignorant of us and unsympathetic to us. There is so much, kind or 

unkind, written about us and preached to us by others that raises the legitimate question if they have a 

sufficient perception of the inwardness of our life. Prima facie it is very difficult for a foreigner to 

understand the mind of a people from whom he is widely removed by tradition and history unless he has 

intimately participated in their life for a long time. It is only natural that the people in question should 

receive his judgment about them with a certain amount of mental reserve. It might lead them to self-

examination if the foreigner is not obviously ignorant and abusive; but docile acceptance is not certainly 

demanded in the first instance.  

Now there is a good deal in the name of learning – history, philosophy or moral sermon – imparted to us 

through our education which is unconsciously or consciously of a tendentious or propagandist character. 
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That imply a valuation of ourselves, an appraisement of our past history and present position from a 

foreign standard. Our attitude towards them should be one of critical reserve, and not of docile 

acceptance. And yet the critical attitude would in many cases be condemned by our foreign teachers and 

by our own educated men as uncultured and almost absurdly ignorant as a hesitation to accept the truth 

of geometry. That is inevitable where the education of a people is undertaken by foreign rulers. There is 

bound in such a case to be some imposition of foreign valuations on the learner and a discouragement of 

the critical attitude.  

The question of imposition does not arise in the case of certain branches of learning – mathematics and 

the natural sciences, for example, which have no nationality and imply no valuation. Whenever there is 

valuation, there is the suspicion of a particular point of view – national, communal or racial, of the person 

who judges the value. A valuation of our culture by a foreigner from the standpoint of his own culture 

should be regarded by us as meant not for our immediate acceptance but for our critical examination. It 

should be a fillip to which we should react.  

I remember a remark of Sir John Woodroffe to this purpose. That our first impulse here should be one of 

self-defensive resentment is only natural and need not imply an uncultured self-conceit. Docile 

acceptance without criticism would mean slavery. The critical attitude is demanded pre-eminently in the 

field of valuations of ideals. Mere acceptance here makes not only for confusion but for moral evil. But 

barring the concepts of the sciences – even here there may be some doubt – all concepts and ideas have 

the distinctive character of the particular culture to which they belong. What should be our reaction to 

such cultural ideas? They have to be accepted, but as metaphors and symbols to be translated into our 

own indigenous concepts. The ideas embodied in a foreign language are properly understood only when 

we can express them in our own way. I plead for a genuine translation of foreign ideas into our native 

ideas before we accept or reject them. Let us everywhere resolutely think in our own concepts. It is only 

thus that we can think productively on our own account.  

In politics our educated men have been compelled to realize by the logic of facts that they have absolutely 

no power for good, though they have much power for evil, unless they can carry the masses with them. 

In other fields there is not such realization of this circumstance. In the social sphere, for example, they 

still believe that they can impose certain reforms on the masses – by mere preaching from without, by 

passing resolutions in social conferences and by legislation. In the sphere of ideas, there is hardly yet any 

realization that we can think effectively only when we think in terms of the indigenous ideas that pulsate 

in the life and mind of the masses. We condemn the caste system of our country, but we ignore the fact 

that we who have received Western education constitute a caste more exclusive and intolerant than any 

of the traditional castes. Let us resolutely break down the barriers of this new caste, let us come back to 

the cultural stratum of the real Indian people and evolve a culture along with them suited to the time and 

to our native genius. That would be to achieve Swaraj in Ideas 

 

377

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



378

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



379

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



380

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



381

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



382

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



383

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



384

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



385

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



386

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



387

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



388

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



389

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



390

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



391

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



392

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



393

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



394

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



395

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



396

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



397

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



398

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



399

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



400

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



401

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



402

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



403

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



404

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



405

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



406

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



407

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



408

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



409

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



410

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



411

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



412

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



413

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



414

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



415

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



416

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



417

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation



418

Centre for Comparative Public Law (CCPL) HPNLU, Shimla

Comparative Public Law and Hindu Philosophy (Select Readings) Only for private circulation


	Abbreviations
	Introduction (dharma&#347;&#257;stra)
	Religious law, Hindu law, and Dharma&#347;&#257;stra

	LECTURE I: WHAT CAN INDIA TEACH US?
	Title Page
	Copyright Page
	Chapter 1 Interpretations or Interventions? Indian Philosophy in the Global Cosmopolis

	I Knowledge, context, concepts
	Chapter 1 Interpretations or Interventions? Indian Philosophy in the Global Cosmopolis
	Canon, style, and the question of method


	I Knowledge, context, concepts
	Chapter 1 Interpretations or Interventions? Indian Philosophy in the Global Cosmopolis
	Shifting attitudes toward doctrine


	I Knowledge, context, concepts
	Chapter 1 Interpretations or Interventions? Indian Philosophy in the Global Cosmopolis
	Confronting the metaphilosophical question


	I Knowledge, context, concepts
	Chapter 1 Interpretations or Interventions? Indian Philosophy in the Global Cosmopolis
	Indigenism, comparison, and the cosmopolitan ideal


	I Knowledge, context, concepts
	Chapter 1 Interpretations or Interventions? Indian Philosophy in the Global Cosmopolis
	Philosophical interventions at the confluence of cultures


	I Knowledge, context, concepts
	Chapter 1 Interpretations or Interventions? Indian Philosophy in the Global Cosmopolis
	Notes
	Bibliography





