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DETERMINING THE GST STATUS OF CHARITABLE TRUST
ACTIVITIES:
Business or Benevolence?

Fathimathul Ahsat

Abstract

This research paper delves into the intricate realm of Goods and Services Tax (GST)
implications on charitable trusts in India, aiming to elucidate the intricate
equilibrium required to foster philanthropy while upholding the principles of
equitable taxation. Charitable trusts, typically enjoying exemptions from income tax,
encounter subtle complexities within the GST framework. The study scrutinizes the
multifaceted challenges that charitable trusts confront in adhering to GST
regulations. The study examines exemptions under Section 2(15) of the Income-Tax
Act, emphasizing that only activities aligned with charitable purposes enjoy GST
exemptions. Sections 2(17) and 7(1) clarify that trusts exceeding turnover limits must
register, but Section 11 empowers the government to grant exemptions in the public
interest. The paper delves into advance rulings, citing cases like Ecosan Services
Foundation and Dream Runners Foundation, providing insights into GST treatment
for specific charitable activities. It scrutinizes the GST impact on trust income
streams, particularly donations, where voluntary contributions without expectations
are deemed non-taxable. An in-depth analysis of recent changes in renting services
&#39; GST treatment is provided, elucidating amendments in the same. Cases like
Taghar Vasudeva Ambrish v. AAAR highlight the evolution of exemptions, including
Entry 12 and Entry 13. The paper navigates complex amendments introduced by
Notifications, affecting the taxation of residential dwellings and hostels. In
conclusion, this comprehensive research paper contributes a meticulous analysis of
the tax implications for charitable trusts under the GST regime in India. It provides
valuable insights for trusts navigating the dynamic landscape of GST regulations
while steadfastly pursuing their philanthropic objectives.

Key words: GST, Charitable Trust, Tax Exemption, Taxability.
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1. Introduction

Goods and Services Tax (GST) is a value-added tax system that replaces a complex
web of indirect taxes with a unified tax structure, aiming to reduce tax evasion,
promote economic growth, and facilitate easier compliance for businesses. The
Goods and Services Tax (GST) has significantly changed the taxation landscape.

Within this framework, one area of particular interest and
! Student, BBA LLB - IV Year, Cochi University of Science and Technology
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complexity is the taxability of charitable trusts. Charitable trusts, at their core,
represent a cornerstone of philanthropy, adept at harnessing considerable resources
and directing them towards a multitude of societal challenges, including education,
healthcare, cultural enrichment, and an array of commendable causes. These trust
structures help to seamlessly bridge the worlds of private wealth and public welfare
and have gained increasing prominence in society. However, the tax laws
governing charitable trusts remain shrouded in intricacy, posing both challenges
and opportunities for these trusts and the communities they serve. Understanding
these complicated tax regulations governing charitable trusts is extremely
important, not only for those who establish and manage such trusts but also for

policymakers, scholars, and the general public.

This research paper seeks to provide an understanding of the taxability of charitable
trusts with respect to GST. This is essential to provide clarity on how these
organizations should navigate complex tax regulations. It ensures proper
compliance and reporting, helping charitable trusts avoid potential legal issues and
financial penalties. Ultimately, this research contributes to the financial
sustainability of charitable trusts, ensuring they can continue their crucial work in
serving society. In an age when the need for philanthropic solutions to global
challenges has never been greater, understanding the tax laws governing charitable

trusts become paramount.
2. Limitations of Research

While this research paper aims to provide a comprehensive understanding of the
taxability of charitable trusts under the Goods and Services Tax (GST), it is essential
to acknowledge its limitations. The research paper primarily focuses on the taxability
and exemptions related to charitable trusts under GST in India. It does not delve into
broader aspects of GST, such as its economic impact or administrative challenges.
While the paper focuses on the Indian context, it does not provide a comparative
analysis with GST or similar tax systems in other countries. Expanding the scope by

including international case studies or comparisons could provide
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valuable insights. Another limitation is that it does not include statistical data or
empirical analysis to support its claims or findings. Incorporating data on the number
of charitable trusts, their financial activities, and the impact of GST on their finances
could strengthen the paper's arguments. GST is a complex tax system with various
nuances and intricacies. The paper provides a high-level overview but does not delve
deeply into the technical complexities of GST implementation, which could be a

limitation for readers seeking an in-depth understanding.
3. Methodology

The research methodology employed in this paper is Descriptive Legal Research.
Primary data collection was conducted to delve into the intricate details of the GST
(Goods and Services Tax) framework, which involved a meticulous examination of
GST laws, notifications, circulars, and pertinent legal provisions. In addition to this
primary data, secondary data collection was carried out, encompassing a thorough
review of academic papers, government reports, and court judgments that shed light

on the relationship between charitable trusts and GST.

The paper also includes case studies and examples of Advance Rulings to illustrate
the practical implications of GST on charitable trusts. These case studies are drawn
from real-life scenarios to provide a practical perspective. The collected data,
including legal provisions, case studies, and interview transcripts, were analyzed
comprehensively. This involved identifying trends, patterns, challenges, and

opportunities related to the taxability of charitable trusts under GST.
4. Understanding GST

The Goods and Service Tax (GST) is one of the biggest tax reforms in the history
of India's taxation system. Earlier, India's tax landscape was characterized by a
multitude of indirect taxes at both the central and state levels. This resulted in
cascading taxes, leading to inefficiencies, tax evasion, and a burden on businesses.
To address these issues, GST was conceptualized as a comprehensive indirect tax

that would unify the tax structure and create a seamless national
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market. Since its birth, GST has replaced several taxes like central excise, service
tax, and value- added tax (VAT). This approach eliminates tax cascading and

promotes a more equitable tax revenue distribution among states.
4.1 Taxability under GST

A taxable event is an event on the happening of which the charge is fixed?. Taxable
event is that which on its occurrence, creates or attracts the liability to tax. Such
liability does not exist or accrue at any earlier or later point in time. This definition
put forward in the case of Goodyear India Ltd. vs State of Haryana® was quoted with
approval by the High Court of Kerala in State of Kerala v. Alex George®*.

Different taxes are associated with specific taxable events. For instance, under
Income tax, the taxable event is ‘receipt of income’, and under Property tax, it is the
‘ownership of property.” Similarly, in the context of GST, the taxable event is the
‘Supply’ of Goods and Services. So, under the GST act, an activity becomes taxable

if it completes the said ‘supply’.

For an activity to be considered ‘Supply’, it should be made or agreed to be made by
a person as listed under Sec 2(84) of the CGST Act® and should satisfy both the
business test laid out in Section 2(17)° and the definition of Supply provided under
Section 7(1) of the CGST Act’. Business under Sec. 2(17) includes any form of trade,
commerce, manufacturing, profession, vocation, adventure, or similar activity, or
activities related to the same, regardless of profit or regularity. In Nagri Eye Research
Foundation vs Union of India?, the court held that for the purpose of “business” under
Section 2(17) of the Act, it is immaterial whether such a trade or commerce or such

activity is for pecuniary benefit or not.

2 Charge is the GST that is payable by the person supplying goods or services.

% Goodyear India Ltd. v. State of Haryana, (1990) 2 SCC 71 (India).

4 State of Kerala v. Alex George, (2005) 1 SCC 299 (India).

5 Central Goods and Services Tax Act, 2017, S.2(84).

& Central Goods and Services Tax Act,2017, S.2(17).

7 Central Goods and Services Tax Act, 2017, S.7(1).

8 Nagri Eye Research Foundation v. Union of India, 2021 SCC OnLine Guj 3187.
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- Supply has been defined under Sec. 7(1) of the CGST Act. It includes all forms of
supply of goods or services or both, such as sale, transfer, barter, exchange, license,
rental, lease or disposal made or agreed to be made for a consideration by a person in
the course or furtherance of business; importation of services for a consideration,
whether or not in the course or furtherance of business and the activities specified in
Schedule I & 11, made or agreed to be made without a consideration.

4.2 Taxable Person under GST

Section 2(107) of the CGST Act® defines “taxable person” to be a person who is
registered or liable to be registered under section 22%° or section 24 of the Act.
Essentially, under section 22, any person who supplies goods or services or both and
whose aggregate turnover in a financial year exceeds the threshold limit of INR 20
lakhs (INR 10 lakhs for special category states) is required to register themselves
under GST. The threshold limit for registration is INR 40 lakhs for suppliers of goods

only.

Section 24 provides for cases where a person has to compulsorily register under GST,
even if he doesn’t come within the scope of Sec. 22. This includes persons making
any inter-state taxable supply, persons who are required to pay tax under reverse
charge? and so on. Thus, any person coming within the meaning of Sec. 22 and Sec.
24 are required to register themselves under GST. So, this answers the question of

when a charitable trust needs to register under GST.
4.3 Exempted Persons under GST

Sec. 23 of the CGST Act*® exempts certain persons from registration and

reads as follows:

® Central Goods and Services Tax Act, 2017, S.2(107).

10 Central Goods and Services Tax Act, 2017, S.22.

11 Central Goods and Services Tax Act, 2017, S.24.

12 Reverse Charge Mechanism means that GST shall be paid and deposited with the
Government by the recipient of Goods / Services and not by the Supplier of Goods /
Services.

13 Central Goods and Services Tax Act, 2017, S.23.
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“(1) the following persons shall not be liable to registration, namely: —

a. Any person engaged exclusively in the business of supplying goods or services
or both that is not liable to tax or wholly exempt from tax under this Act or
under the Integrated Goods and Services Tax Act;

b. An agriculturist, to the extent of supply of produce out of cultivation of land.

(2) The Government may, on the recommendations of the Council, by notification,
specify the category of persons who may be exempted from obtaining registration
under this Act.”

With the authority provided under Sec. 23 of the CGST Act, the Government of India
releases notifications to provide exemptions, concessions, and clarifications related
to GST. These notifications are periodically issued to modify and refine GST

regulations.

Notification No. 12/2017- Central Tax (Rate) exempts certain intra-state supply of
services, and Notification N0.9/2017 - Integrated Tax (Rate) exempts certain inter-
state supply of services provided within. These notifications are regularly amended

by way of subsequent notifications.
5. Taxability of Activities of Charitable Trusts

Charitable trusts are a specific type of trust established to support charitable causes
and organizations, with the primary purpose of advancing philanthropic, educational,
or humanitarian endeavours for the benefit of the public or specific charitable
purposes. These trusts are vital in addressing various social issues, including
healthcare, education, poverty alleviation, and disaster relief. Charitable trusts are
often exempted from income tax in many countries, including India, to incentivize
their altruistic endeavours. However, when it comes to the Goods and Services Tax
(GST) in India, certain activities of charitable trusts are subject to taxation, while
others are exempted. Striking the right balance between encouraging charitable work

and ensuring fair taxation is an ongoing policy challenge in the
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realm of GST for charitable trusts. For the purpose of brevity, the content of this
research paper will be limited to the taxability of charitable trusts alone.

5.1 Exemptions to Charitable Trusts before GST
a. Service Tax

Service Tax was a form of indirect tax levied by the Central Government of India on
services provided or agreed to be provided, excluding those services covered under
the negative list and exempted services. It was introduced in 1994 through the Finance
Act of 1994.

Sections 66B™ and 66D of Chapter V of the Act read together and provided for
exemptions for charitable trusts with regard to service tax. 66B provided that a service
tax of 12% shall be levied on all services other than those mentioned in the negative
list in Section 66D. This section provides exemptions for educational services,

Funeral, burial, crematorium or mortuary services, among others

Apart from the provisions of the Act, Notification 25/2012 — Service Tax*® exempts
services by entities under 12AA of the Income tax Act by charitable activities. A
combined reading of both the Act and the notification establishes that charitable trusts

were provided exemptions in indirect taxes prior to GST.
b. Customs Duty

Customs Duty Tax refers to a tax levied on goods imported into or exported out of a
country, which is collected by customs authorities. Customs Act of 1962 is the

legislation that deals with the same. Section 25 of the Act read with Notification

14 Finance Act, 1994, S. 66B.

15 Finance Act, 1994, S. 66D.

16 Gaz. Not. 25/2012, Notification 25/2012 — Service Tax (Dept. of Revenue, Ministry of
Finance, 20.06.2012).

7 Income Tax Act, 1961, S. 12AA.

18 Customs Act, 1962, S. 25.
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No. 148/94-Customs, dated 13th July 1994, provides an exemption to specified free
gifts, donations, relief and rehabilitation material imported by charitable

organizations.
5.2 Exemptions to Charitable Trusts under GST

Though the laws prior to the introduction of GST provided exemptions to charitable
trusts, the vast amount of legislation existing with regard to indirect taxes put forward
different exemptions in different scenarios, which led to a cascading effect for
charitable trusts, too. The Goods and Services Tax (GST) was a significant
improvement for charitable trusts as it streamlined the complex and varied

exemptions that existed under previous indirect tax laws.

Compared to the pre-GST era, where navigating through different tax laws and
exemptions was cumbersome and resource-intensive, GST provided a more
transparent and predictable tax environment for charitable trusts. This enabled them
to allocate resources more efficiently towards their charitable activities rather than

towards tax compliance and management.

Charitable trusts have different ways through which they fulfill their charitable causes
which include services related to healthcare, education, etc. However, all activities
that a charitable trust commits are not exempt from GST. Only those activities that
are done in furtherance of charitable purposes are given exemption under the GST
Act.

The term “Charitable Purpose’ has been defined in Section 2(15)% of the Income- Tax
Act, 1961. The section says the term includes relief of the poor, education, yoga,
medical relief, preservation of the environment and monuments or places or objects
of artistic or historical interest, and advancement of any other object of general public

utility. Certain conditions are established in the section which

19 Gaz. Not. 148/94, Notification No. 148/94-Customs (Central Board of Indirect Taxes and
Customs, 13.07.1994).
20 Income Tax Act, 1961, S.2(15).
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provides that such activity isn’t considered charitable if it involves trade, business, or
service fees relating to trade or business, regardless of how income from that activity
is used. An exception to the same is given under the same section, which provides
that the activity can still be considered charitable if the activity directly relates to a
general public utility objective and doesn’t constitute more than 20% of the trust or

institution’s total receipts in the previous year.

A real-life application of this would be when An NGO promoting environmental
preservation runs a small eco-friendly product shop. Since the shop’s income is less
than 20% of the NGO’s total receipts and supports its mission, it remains a charitable
activity under Section 2(15). An understanding of Sections 2(17)* and 7(1)% of the
CGST Act makes it clear that the activities of a charitable trust are taxable under the
GST Act. If the annual turnover of the trust exceeds the prescribed limit in Sec. 22 of

the Act, they would be required to register for GST.

However, the Act provides an exemption in Section 11%. It says that the government,
upon the Council’s recommendations, may, by notification, exempt goods or services,
either entirely or with specified conditions, from all or part of the applicable tax and
may issue special orders to exempt specific goods or services from tax payments
under exceptional circumstances, which must be outlined in the order. Such
exemptions can be granted in the public interest. This section allows the government
to provide exemptions to certain goods and services from tax payment if it is found

to be in the interest of the public.

Accordingly, in the exercise of the powers conferred by Sec. 11(1) of the Act, the
Government released Notification no.12/2017- CT (Rate), which provided certain
categories of exemption from GST. The notification comprised a comprehensive list
of services that were provided with exemptions. Entry 1 of the notification exempts
taxation of services by an entity registered under section 12AA of the Income-tax Act,
1961 (43 of 1961) through charitable activities.

21 Central Goods and Services Tax Act, 2017, S. 2(17).
22 Central Goods and Services Tax Act, 2017, S. 7(1).
23 Central Goods and Services Tax Act, 2017, S. 11.
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Section 12AA of the Income Tax Act, 1961 allows registering a trust/institution
formed for charitable or religious purposes. It is, therefore, essential that in order to
claim exemption under GST, the trust needs to be registered as a charitable trust
following all the necessary procedures. So, a charitable trust can claim an exemption
if its activities come within the ambit of ‘charitable purposes and registration has been

completed under Section 12AA of the Income Tax Act.
5.3 Relevant Advance Rulings on ‘Charitable Activities’

GST and other taxes are taxed based on the occurrence of a certain event. The
taxpayers, hence, need to know prior to the occurrence of an event whether they
would be liable to pay tax for it. For this, they can approach the Authority for Advance
Rulings (AAR) established in their state. AAR is a quasi-judicial body that provides
advance rulings to taxpayers on specific GST matters. Taxpayers usually seek
clarification on the GST treatment of their transactions before engaging in them to

avoid potential disputes.
Ecosan Services Foundation (Maharashtra AAR)?

- In this case, the applicant is an NPO registered u/s 12AA and provides
sanitation capacity building services through training, piloting and
demonstration, awareness raising, R&D and open dissemination of
knowledge in sustainable sanitation and water management. The question
was whether the said services amount to supply and whether donations

received are liable to GST.

- It was held that services relating to sanitation provided to various entities,
including non-profit organizations by the applicant entity registered u/s

12AA are exempt as they relate to the preservation of the environment.

Dream Runners Foundation (Tamil Nadu AAR)®

24 Ecosan Services Foundation (Maharashtra AAR) NO.GST-ARA- 70/2018-19/B- 163.
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- Here, the applicant trust is registered under Section 12AA of the Income-tax

- It

Act and is actively involved in charitable endeavours such as healthcare, rural
development, women empowerment, and education, both directly and
through charitable institutions. They organize a marathon, “Dream Runners
Half Marathon,” gathering donations from runners and corporate sponsors.
These funds are primarily used for event expenses, with the surplus directed
towards charitable donations benefiting NGOs or beneficiaries aligned with

their cause.

was held that while organizing the marathon event may support charitable
causes indirectly, it constitutes a distinct service provided by the applicant.
The funds collected from participants represent consideration for the service
of organizing and conducting the marathon for them, including individuals
and runner groups. Consequently, this service is subject to GST, even though

the money collected may be eventually directed toward charitable activities.

5.4 GST Impact on Charitable Trusts’ Income

i. Donations

In the context of charitable trusts, donations refer to financial contributions or gifts

made by individuals, organizations, or entities to support the charitable activities and

purposes of the trust. These donations are typically provided voluntarily and without

the expectation of receiving goods or services in return, unlike commercial

transactions. The taxable event under GST is ‘supply’. To determine whether

donations are taxable under GST, we need to analyse whether it comes within the

meaning of supply. Sec. 7 of the CGST Act 2017 says that the supply of goods or

services should be agreed upon for consideration, and unless mentioned in Schedule

I or Il of the act, consideration is essential to constitute supply.

Consideration is any payment made or agreed to be made for the supply of goods or

25 Dream Runners Foundation (Tamil Nadu AAR) NO.TN/06/AAR/2019.
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services. Donations given voluntarily without any expectations from the donor can’t
be termed as supply as there is no consideration paid for the supply of goods or
services and the donations are made without specific instructions. In the application
made by Mercara Downs Golf Club vs. Na%, it was held that the applicant is neither
undertaking nor proposed to undertake any supply of goods or services or both to the
donor regarding the donation received, and thus, there is no supply.

Moreover, the Maharashtra AAR has clarified in the application filed by Jayshankar
Gramin Va Adivasi Vikas Sanstha Sangamner?’ that in the case of donations, if the
purpose of the donation is philanthropic and leads to no commercial gains and is not
an advertisement, then it would not attract GST. All other donations would attract
GST.

ii. Interest Income

Interest income refers to the money earned by the trust through interest payments
received on investments or deposits. Charitable trusts often invest their funds in
various financial instruments, such as fixed deposits, bonds, or savings accounts, and

earn interest on these investments.

In the application filed by re Anil Kumar Agrawaal®®, AAR Karnataka held that the
interest income is from deposits/ advances extended by the applicant. The services by
way of extending deposits, loans and advances in so far as the consideration is
represented by way of interest or discount (other than interest involved in credit card
services), falling under SAC 9971, are exempted under Entry 27(a) of the Notification
N0.12/2017 CT (Rate). Thus, extending these deposits/ advances is an exempted
service, and the actual number of deposits/ loans/ advances becomes the value of
services. However, these interest amounts are part of the aggregate turnover for

registration under the GST provisions.

26 Mercara Downs Golf Club vs. Na, NO.KAR/ADRG/29/2022.

27 Jayshankar Gramin Va Adivasi Vikas Sanstha Sangamner NO.GST-ARA-97/2019-20/B-
91.
28 re Anil Kumar Agrawaal, NO.KAR/ADRG/30/2020.
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Though interest income is exempted from taxability, it will be considered when
calculating the firm’s annual turnover. This is to be noted as total turnover in many
cases, will increase, as interest is the major source of income of many charitable trusts.
If these organizations sell taxable goods, though in small amounts, they will become
liable to registration if they exceed the prescribed limit of aggregate turnover.
Consequently, they will have to comply with the Act and all rules will apply like a

normal business taxable person.
iii. Renting Services

Charitable trusts may offer renting services as part of their operations, providing
various types of services through facility rentals, housing accommodations, or
educational space rentals. These services can generate income to support their

charitable initiatives and maintain their facilities.

The CBIC Circular No. 32/06/2018-GST, dated 12-02-2018% provides clarity on the
question of whether hostel services by charitable trusts are exempt from GST. The
notification says that hostel accommodation services do not fall within the ambit of
charitable activities as defined in para 2(r) of Notification No. 12/2017- CT(Rate) and
hence wouldn’t be provided exemption under Entry 1 of the notification. However,
services by a hotel, inn, guest house, club or campsite, by whatever name called, for
residential or lodging purposes, having declared tariff of a unit of accommodation
below Rs. 1,000 per day or equivalent, are exempted. Thus, accommaodation service
in hostels provided by any person, including a trust having declared tariff below Rs.
1,000 per day is exempted. This was reiterated by Maharashtra AAR in an application
filed by Students’ Welfare Association®™.

But several changes have come into the picture in the case of renting services, owing
to amendments in existing CGST notifications. A proper understanding of the said

amendments is crucial to avoid unforeseen taxability.

29 Circular No. 32/06/2018-GST (Dept. of Revenue, Ministry of Finance, 12.02.2018).
30 Students’ Welfare Association, NO.GST-ARA- 55/2018-19/B- 170.
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Exemptions in renting services have been provided both in a general sense to all and
exclusively to those entities registered under Section 12AA of the Income Tax Act.
Entry 12 of Notification No. 12/2017- CT (Rate) deals with renting of residential
dwelling and Entry 13 deals with renting of precincts of a religious place meant for
general public, owned or managed by an entity registered under section 12AA of the
Income-tax Act.

- Entry 12 of Notification No. 12/2017- CT (Rate)

Earlier Entry 12 exempted all services by way of renting of residential dwelling for
use as residence. However, there was ambiguity surrounding the definition of a

“residential dwelling.”

The case of Taghar Vasudeva Ambrish v. AAAR®! provided clarity into the question

of what comes under the meaning of residential dwelling.

- In this case, the petitioner had let out his property to a company that provides
affordable accommaodation to students and filed an application before AAR Karnataka
to seek clarification on whether he would be exempted from GST under Entry 13 of
Notification N0.9/2017 - Integrated Tax (Rate) dated 28.06.2017 which reads as
follows “Services by way of renting of residential dwelling for use as residence®.”
Here, AAR held that the exemption would not be available as lease services wouldn’t

be included in Entry 13.

- He then filed an appeal before AAAR Karnataka, which held that the term “for use
as a residence” as appearing in Entry No implied that the recipient of service should
use the dwelling as a residence, and since the lessee was not the one using the

residence, the exemption couldn’t be availed.

- Consequently, he filed a writ petition before the High Court of Karnataka, which

quashed the order of AAAR Karnataka and held that residential premises rented as a

31 Taghar Vasudeva Ambrish v. AAAR (2022) 91 GST 750 (Kar.).
32 Department of Revenue, Ministry of Finance, Notification N0.9/2017- IT (Rate) (Notified
on 28.06.2017).
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hostel to students and working professionals are covered under residential dwelling
being used as a residence and is eligible for exemption under S. No. 13 of Notification
No. 9/2017-1T(R).

But after the amendment brought by Notification No. 04/2022- CT (Rate) dated 13th
July 2022% Entry 12 reads as follows: “Services by way of renting of residential
dwelling for use as residence except where the residential dwelling is rented to a
registered person.” Consequently, such an exemption can only be availed by a non-
taxable person. If the tenant is a taxable person, then GST is attracted at 12%. The
amendment provides that GST-registered hostel operators and space- sharing
companies that rent hostels for the purpose of offering hostel services will be liable
to pay tax under RCM on the said activity in terms of Notification No. 05/2022- CT
(Rate) dated 13th July 20223, Hostel services provided by them to students and the

like will, however be exempted.

Since residential dwellings rented to GST-unregistered individuals were exempted
from the purview of GST payment, doubts still remained on the taxability of hostels
and other rented accommodations. An application was filed before the Karnataka
AAR by Bengaluru -based Srisai Luxurious Stay®®, seeking clarification on the said
issue. The applicant submitted that private hostels would be covered under the
category of residential dwellings and that they would be exempt from GST. Here the
Karnataka AAR held that the accommodation provided was not a residential dwelling,
but a room. Unrelated people shared the same room and invoices were raised per bed

on a monthly basis. No individual kitchen facility was made available.

A similar application was filed by V.S. Institute and Hostel®® based in Noida. This

institution submitted that it serves students and that it provides residential facilities

33 Department of Revenue, Ministry of Finance, Notification No. 04/2022- CT (Rate)
(Notified on 13.07.2022)

34 Department of Revenue, Ministry of Finance, Notification No. 05/2022- CT (Rate)
(Notified on 13.07.2022).

% Srisai Luxurious Stay NO.KAR/ADRG/25/2023.

% V.S, Institute and Hostel, NO. UP/ADRG/26/2023.
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including food, electricity, water and Wi-Fi. They claimed that their activities would

therefore be covered under the definition of ‘residential dwelling’.

Here, too, the findings of the AAR were similar to the previous case, and it was held
that no such exemptions would be provided.

- Entry 13 of Notification No. 12/2017- CT (Rate)

The exemption under Entry 12 is general to all. However, for renting services, there
is another exemption under Entry 13 exclusive for charitable organizations, which

read as follows:

“Services by a person by way of renting of precincts of a religious place meant for
the general public, owned or managed by an entity registered as a charitable or
religious trust under section 12AA of the Income-tax Act, 1961 provided that nothing

of this exemption shall apply to, -

- Renting of rooms where charges are one thousand rupees or more per day; -
Renting of premises, community halls, Kalyan mandapam or open area, and the

like where charges are ten thousand rupees or more per day;

- Renting of shops or other spaces for business or commerce where charges are

ten thousand rupees or more per month.”

This exemption can be availed by charitable trusts only if the maximum ceiling set is

not crossed in the said cases.

- Entry 14 of Notification No. 12/2017- CT (Rate)

Entry 14 initially read as follows: “Services by a hotel, inn, guest house, club or
campsite, by whatever name called, for residential or lodging purposes, having
declared tariff of a unit of accommodation below Rs. 1,000 per day or equivalent are

exempt.”

However, by amending Notification No. 12/2017-CT(Rate) by way of Notification
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No. 04/2022- CT (Rate) dated 13th July 2022, read with Notification No. 12/2017-
CT(Rate) which was amended by way of Notification No. 03/2022- CT (Rate), this
exemption provided under Entry 14 was withdrawn, hence making the following
services taxable. Thus, presently, such accommodation services provided are taxable
at the rate of 12%.

5.5 GST Impact on Activities of Trusts
i. Importation Services

In accordance with Entry 10 of Notification No. 9/2017-Integrated Tax (Rate) dated
June 28, 2017¥, services received by charitable entities registered under section
12AA of the Income-tax Act, 1961, from service providers located in non-taxable
territories to carry out charitable activities are exempted from GST. This means that
these charitable organizations are not obligated to pay GST on imported services
through the reverse charge mechanism. The exemption under this entry does not apply
to online information and database access or retrieval services received by said

charitable organizations.
ii. Reimbursement of Expenses

Charitable trusts find themselves incurring a myriad of expenses in the course of
furtherance of their goals, ranging from the disbursement of salaries and wages to
employees, payments for rent, electricity bills, office supplies, and various other
incidental expenditures essential for the seamless operation of the trust. However,
managing these expenses can sometimes become a financial challenge for charitable
trusts. Consequently, it’s common practice for them to facilitate reimbursing these
outlays to employees or other entities on whose behalf these expenses were initially

borne.

It has been established that certain services and activities of a charitable trust are

37 Notification No. 9/2017-Integrated Tax (Rate) (Dept. of Revenue, Ministry of Finance,
28.06.2017).
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exempted from GST. However there arises a question whether charitable trusts are
liable to pay GST on the reimbursement of expenses. It has been understood through
the analysis of relevant sections in the GST Acts and through decisions made in
advance rulings that the reimbursement of expenses is exempted from the purview of
GST.

Section 7 of the GST Act stipulates that a supply of goods or services must involve
a consideration. But if we look into the case of reimbursement, since there is no
supply of goods or services, the amount so received cannot be said to be considered.
Moreover, several advance rulings have held that reimbursement of expenses is
exempt from GST. In the case of Ms. Children of the World India Trust®, the
applicant raised a question of whether adoption charges paid to them by the adoptive
parents is exempted from GST. AAR Maharashtra held that such a payment they

received was exempted from GST.

This concept was also addressed in the case of Jayshankar Gramin and Adivasi Vikas
Sanstha® where the applicant had filed an application before AAR Maharashtra to
clarify whether grant amount received for reimbursement of expenses incurred on
behalf of the Ministry of Women and Child Development is taxable under the GST
or not. The order given by AAR Maharashtra wasn’t satisfactory, so they went for an
appeal. The GST AAAR Maharashtra held that since the impugned activities
undertaken by the Appellant are not construed as “supply” in section 7 of the CGST

Act, such reimbursement will not be subject to the levy of GST.
6. Challenges in Granting Tax Exemptions to Charitable Trusts

Though providing tax exemptions to charitable trusts is considered in the best interest

of society, there are certain challenges that even the noblest of intentions have to face.

3 Ms. Children of the World India Trust, NO.GST-ARA-15/2019-20/B-110.
39 Jayshankar Gramin and Adivasi Vikas Sanstha, NO.MAH/AAAR/AM-RM/09/2022-23.
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6.1 Exploitation by Charitable Trusts

Tax evasion and fraudulent activities exploiting charitable organizations pose a
significant and growing threat, a concern not limited to one country but prevalent in
many nations, including India, although the extent of its impact varies across different
contexts. In some regions, authorities estimate that the misuse of charities results in

substantial losses, and this problem appears to be on the rise.

According to a report by the OECD?, the extent of revenue losses due to such abuse
is noteworthy in various countries. In Canada, just in terms of revenue losses, for the
current cases under criminal investigations, such abuse represents an amount of

$200 million (€125 million) in tax revenue at risk. Similarly, Spain has identified
€40 million in offshore accounts, translating to an estimated loss of approximately

€15 million in tax revenue.

In India, the strategic application of data analytics has shed light on a rather upsetting
trend in which a significant number of taxpayers have been observed making
donations that appear conspicuously disproportionate when considered alongside
their declared income and overall expenditure. This revelation has prompted the
Income Tax Department to take proactive measures, including issuing notices to
approximately 8,000 taxpayers who have substantially contributed to charitable
trusts. These notices have been served to investigate potential instances of tax

evasion.

These taxpayers who have come under scrutiny encompass a diverse range of profiles,
including salaried employees, self-employed individuals, and corporate entities. The
underlying suspicion is that these donations, though seemingly philanthropic, may
have been used as a means to manipulate their taxable income and potentially evade

tax obligations.

There are several ways through which tax evasion is attempted by individuals at the

40 OECD, Report on Abuse of Charities for Money-Laundering and Tax Evasion (2012)
available at https://www.oecd.org/tax/exchange-of-tax-information/42232037.pdf (last
visited Nov. 29, 2024).
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expense of charitable institutions, some such ways are:

i. Individuals, Businessmen, and politicians set up Trusts as a means to launder
their untaxed wealth. This process typically involves establishing trust and
channelling their illicit funds into it. Often, these funds are routed through
intermediaries and placed under different names before being transferred to
the trust. This complicated process allows builders, politicians, and other
individuals with questionable intentions to give a veneer of legitimacy to their
previously undisclosed income, effectively whitewashing their black

money™.

ii. Another common misuse of the system is through shell charitable trusts, which
are essentially fronts for various illegal activities, particularly in the case of
numerous schools and hospitals. These shell organizations often appear to be
legitimate charitable trusts on the surface but are primarily established to
engage in money laundering, embezzlement, or other illicit financial
schemes. They exploit the tax exemptions and lack of stringent oversight
associated with genuine trusts to obscure their illegal activities and avoid
scrutiny. This not only tarnishes the reputation of legitimate charitable trusts
but also poses significant challenges for regulatory authorities in

distinguishing between genuine trusts and these fraudulent entities*.

Unfortunately, these occurrences are not rare in today’s scenario, and as a result, the
government has formulated several methods to curb such occurrences of tax evasion.
With the increasing availability of digital data, the Income Tax Department has
embraced a variety of non-invasive techniques to uncover instances of tax evasion.
Additionally, the GST department has implemented a series of measures to combat

tax evasion, including the utilization of advanced data analytics and

41 Deepanker D. , Medium, How to use NGOs and charitable institutes to turn black money
into white (Dec. 6, 2023) available at https://medium.com/@deepankerd01/how-to-use-ngos-
and-charitable-institutes-to-turn-black-money-into-white-33546f7cdf3c (last visited Nov. 29,
2024).

42 How Shell Entities and Lack of Ownership Transparency Facilitate Tax Evasion and
Modern Policy Responses to These Problems, 102 Marg. L. Rev. 111 (2018).
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artificial intelligence to pinpoint and monitor potentially high-risk taxpayers.
Furthermore, they are collaborating with other law enforcement agencies to share
data, enabling more precise and targeted interventions to address tax non- compliance.
These advancements in data-driven approaches have significantly enhanced the

authorities’ ability to detect and deter tax evasion effectively.
6.2 Unfair Competition Concerns

The framework of the Goods and Services Tax (GST) around the world has faced
criticism, primarily arising out of concerns that commercial operations run by
charitable organizations receive an unfair advantage over business organizations that
offer similar goods and services by businesses who argue that the tax benefits and
exemptions granted to charitable organizations*’. Though an extensive study has not
been done on the unfair competition concerns of Goods and Service Tax, the same has
been analysed with respect to income tax among other taxes. Conversely, some
scholars argue that such tax exemptions for related activities do not give philanthropic
entities an unfair advantage*. They argue that such exemptions are not subsidies on

input costs and do not reduce the costs of goods purchased by charities.

It is crucial to recognize that charitable organizations are fundamentally distinct from
businesses and operate in separate spheres. Charities are driven by a mission to
contribute to societal well-being through various means, and any commercial
activities they engage in are typically aligned with their core philanthropic

objectives®.

In this context, it becomes apparent that charities do not fit the conventional

definition of businesses, nor do they operate within the same market dynamics.

43 Urban Institute, Washington, Brody, E. and J. Cordes, The Unrelated Business Income
Tax: All Bark and No Bite? 5 (2001).

4 Henry, K. et al., australia’s future tax system (2009) available at —
https://treasury.gov.au/review/the-australias-future-tax-system-review (last visited Nov. 29,
2024).

4 Abzug, R. and Webb, N., Relationships between nonprofit and for-profit organizations: A
stakeholder perspective, 28 nonprofit and voluntary sector quarterly 416 (1999).
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Their primary goal is to bring about positive social change, and any economic
activities they undertake are inextricably linked to their overarching mission of

altruism.
7. Conclusion

The introduction of Goods and Services Tax (GST) in India has brought significant
changes to the taxation system, with the aim of simplifying the taxation of goods and
services. Within this framework, it is important to recognize the unique status of
charitable trusts and their eligibility for GST exemptions, as these organizations play
a pivotal role in addressing critical societal challenges. Charitable trusts, by their very
nature, are driven by a philanthropic spirit and are committed to advancing various
charitable purposes, from education to healthcare and beyond. They are the
cornerstones of social welfare, seamlessly connecting private resources with public

welfare initiatives.

In the context of GST, these charitable trusts enjoy certain exemptions, provided their
activities align with the broader definition of “charitable purposes” as defined in the
Income Tax Act. These exemptions are pivotal in recognizing the noble intentions
behind their work and facilitating their mission to serve society. Donations, one of the
lifelines of charitable trusts, are typically exempted from GST when given without
any expectation of consideration. This exemption reflects the recognition that
philanthropic contributions are fundamentally different from commercial

transactions.

Educational services, when provided by charitable trusts for the benefit of specific
disadvantaged groups, enjoy full exemptions under GST. Similarly, healthcare
services offered by charitable entities are entirely exempt from GST, underscoring
the importance of prioritizing public health. Moreover, services received by
charitable entities from service providers in non-taxable territories for the purpose of
charitable activities are also exempted from GST, emphasizing the global perspective

of these exemptions.
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However, it is essential to acknowledge that while charitable trusts receive these
valuable exemptions, the misuse of charitable organizations for tax evasion remains
a global concern. Tax authorities, in response to such abuse, have adopted proactive
measures, including data analytics, to scrutinize taxpayers who may be exploiting
these exemptions for personal gain. In conclusion, recognizing the GST exemptions
granted to charitable trusts is paramount. These exemptions acknowledge and support
the noble and essential work carried out by these organizations for the betterment of
society. It is crucial for charitable trusts to understand and navigate the complexities
of GST regulations to ensure compliance, transparency, and the sustainability of their

crucial contributions to society. In a world where philanthropy’s role is

more critical than ever, these exemptions play a vital role in fostering the spirit of

giving and social responsibility.
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