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Biomedical Technology and Human Rights:
The Emerging Milieu in Human Protection
The struggle for human rights is like an overflowing river that floods
down across the valley making the fields ever more fertile.*

Introduction
The technology is the product of inquisitiveness predominant in man. Had Adam, while
eating apple, been aware of the fact that acquisition of knowledge wouldn’t restrict itself
to innocuous technology rather it will venture and explore the endless limit, careless of
consequences that will jeopardize human existence, he would have had out rightly
rejected the Eve’s advice and would have had turned a deaf ear to it. But fortunately or
unfortunately, he had it and the human life began on the earth. Since then the desire to
acquire has become multi fold and so strong that it opened all facets of life to technology.
Umpteen technologies were invented and developed, some for good and some for bad.
In the midst of all these scientific and technological developments, came the
biotechnological medicament or biomedical technology, in the hopes to find cures for
specific hereditary diseases and certain bacterial infections. It was considered as a
promising field of technology and is often called the science of the twenty-first century.
Etymologically, biomedical technology is a loose term and is often used interchangeably
with biomedical engineering and biotechnology which refers to the application of
engineering and technology principles to the domain of living or biological systems. But
to be precise, it denotes a principal emphasis on problems related to human health and
diseases and involves: biomedical informatics, biomedical research and biomedical
engineering. Post World War I the medical technology moved out of the realm of
curative and preventive medication, which propelled the assimilation of two fields;
medicine and technology and led to discovery of antidote for dreadful diseases. Today,
biomedical researchers have begun gene therapy experiments on humans in an attempt
to treat and cure inherited diseases which cause one-half of all miscarriages, one-fifth of
all infant deaths, and up to eighty percent of all mental retardation for the advancement
of which experimentation on human subjects is sine qua non.1 Health technologies were
developed to solve the health problem and improve quality of lives. Since they are
indispensable component of the services health systems can offer in the prevention,
diagnosis and treatment of disease and in alleviating disability and functional
*

1

A. Papisca, The Internalisation of the Human Rights: Towards a Pan Human Law, in C. CARDIA
(ed., 1999).
Maria Woltjen, Regulation of Informed Consent to Human Experimentation, 17 LOY. U. CHI. L. J. 507
(1985-1986).
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deficiency. The issues related to the biomedical technology are human cloning
(technological application on the stem cells of human embryos) scientific research on
humans, especially bio - prospecting and engineering of the parts of the human body in
the expectation of finding useful genetic material. Since the advances in the area of
biomedical technology have grown by leaps and bounds, probably this has made it the
most recent field which needs to be ‘‘fertilized’’ by the principles of human rights. This
area present new and complex ethical and policy issues for individuals and society, and
requires a legal response to avoid misuse of the new technologies. Biomedical
developments such as organ transplantation, predictive genetic screening, and artificial
means of procreation are often seemed very unsettling. The justification for the
development and application of new biotechnologies is that it provides the therapy for
hereditary or otherwise incurable diseases and the benefits, the people who suffer, or
may be born suffering, from severe diseases and disabilities of a genetic nature. This
constitutes a powerful ethical and human rights argument to counter-balance the
cultural or religious objections of those who are opposed to playing with a matter of life
or the design of nature. Biomedical research and practice is no deus ex machina that
enters human society from on high. Rather, they result from the activities and choices of
human beings, not just scientists and physicians but patients, subjects, administrators,
legislatures, judges, and more, who are both carriers of traditional concepts and agents
of reclassification and reassembly of themselves. With the blurring of distinction
between human values and profiteering, the line between wonder and terror has also
gone thin. In last few decades, the advancement in biomedical science and technology
has bewildered people and it is now perceived as less wonderful than terrifying because
it is intangible, relational, and hard to define. Naturally, to translate these standards into
enforceable prohibitions in domestic law requires precise regulation and a considerable
degree of public intervention. This has raised concern and reason for debates between
physicians and biomedical scientists, on the one hand, and philosophers and students
of society, on the other, and has also paved for the emergence of the “bioethics” as a
discipline.

Challenges/Issues Related to Biomedical Technology
Undoubtedly technology improved and facilitated human life. But technology which
was viewed as a phalanx of power for human betterment soon came under the mist of
scepticism. More than development of technology, the unhindered and uncontrolled
expansion raised concern amongst the academia. Biomedical technology is intriguing
and perhaps perplexing because as one discovers it, it unfolds a myriad of unbridled
power. The power that has caused irretrievable vicissitudes in human institutions. For
some they are self-fulfilling prophecies that has weaken important norms which has
resulted in gross human rights violations. Hence it is quite often at loggerheads with the
law. While others are perturbed because of the inability of the law to cope up with rapid
technological proliferation. Nevertheless, the discussions on biomedical technology
have illumined the value-laden nature of the new technical capabilities. It is useful not
merely to persons working in the biomedical arena but also to society at large and to
those, such as judges and legislatures, who are called upon to frame public policy.
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Biomedical developments such as the organ transplantation, predictive genetic
screening, and artificial means of procreation are often seemed disquieting. This
transformative process is vehemently criticised yet readily accepted. The human
flourishing now depends on less fixed and less universally accepted concepts. One often
come across the arguments about the nature and character of biomedical technology,
and the discussions usually centre on the negative consequences of the technology. But
seldom is the arguments about its neutral character. The author believes that technology
be it biomedical or any other is innocuous. What hurts us is the misuse or mishandling
of the technology. The article begins by a simile given by an Italian academician that
how human rights has fertilised the course of human life with virtuous principles of
human dignity, security and liberty. We now view everything from the spectacles of
human values. Such an approach merits admiration because completely abandoning
the scientific knowledge, is not possible.

Biomedical Research on Humans: Assessing the Impact
It is not long enough, horrific trials by German medical practitioners are still fresh. Lakhs
of humans were subjected to experiments without their consent causing death or
permanent impairment of their faculties. All was done in the name of medical research.
There was serious condemnation at international level followed by issuing of ethical
guideline for medical research. But lot has changed so far. There is unprecedented
growth in the area of biomedical technology during last century. As stated above, the
enormous and rapid developments in genetics have a profound impact on human
rights. It provides many illustrations of the ways in which biomedical technology alters
our classificatory systems. The prospect that genes from one animal (or even a plant)
could be spliced into the DNA of another animal is viewed by some people as
“breaching species barriers.”2 How is one to regard the resulting being as a “normal”
variant, an anomaly, or a monster? Does that depend on whether the being that is
altered was human to begin with?3 Similarly, new methods for reproduction disturb
present classifications. Through ovum transfer and surrogate gestation, a child can have
three “mothers.” How can we then use the idea of “mother” or even “family” to decide
matters such as child custody?4 Of course, the classificatory difficulties and the attendant
normative ones did not begin with current biomedical technologies. For example, the
issues associated with modern reproductive methodologies were foreshadowed by

2

3

4

The President's Council on Bioethics, Human Cloning and Human Dignity: An Ethical Inquiry-Executive Summary Fall, 18 ISSUES L. & MED. 167 (2002).
John C. Fletcher, Moral Problems and Ethical Issues in Prospective Human Gene Therapy, 69
VA. L. REV. 515, 517-18 (1983).
Id., at 2.
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adoption. 5 But the felt risk that social life will slip “into a sea of indeterminacy” 6seems
particularly great when our rituals, laws, and customs are as pervasively challenged as
they are by contemporary biomedical research and health care. Alexander Morgan
Capron, in his article7 put forth a central normative question, that whether (and, if so,
when) a technology should be controlled because it threatens to “teach” lessons we don't
want to learn. He further states that it provokes a reclassification which is generated by
biomedical technologies. The interaction of health care with the marketplace has
produced many troubling lessons about society. Sometimes this is entangled directly
with new biomedical developments. For example, a recent study8 of markets for human
organs suggests that an “inflexibility in our normative categories may help explain the
reflexively negative moral response that commonly greets proposals for marketing
human organs.” 9As the “thriving market in human sperm brokered by proprietary
firms” shows, a practice that was initially perceived to be “deeply offensive to
fundamental values involving paternity, sexual relations, responsibility for and identity
with one's biological offspring, and the need to make children feel that their relationship
with their parents transcends that of mere commodities,”10 came to be accepted in a way
that apparently does not threaten society. In time, lines are redrawn, so that activities in
one realm do not undermine the norms that apply in another. On the other hand, it is
costly to make people upset their received normative categories, and there is no point
in doing so unless substantial benefits will result.11

Fragmentation and Complication of Natural Processes and Social
Structures
The most profound impact of advancement in science and technologies especially in
context of health care is that cause fragmentation of the natural process and social
structures connected to them. Firstly, it destabilise the natural process and break them
5

6

7

8

9
10
11

See Alexander Morgan Capron & Margaret Jane Radin, Choosing Family Over Contract Law as a
Paradigm for Surrogate Motherhood, 16 LAW, MED. & HEALTH CARE 34 (1988).
Sally F. Moore, Epilogue: Uncertainties in Situations, Indeterminacies in Culture, in SYMBOL AND
POLITICS IN COMMUNAL IDEOLOGY 210-22 (Sally F. Moore & Barbara G. Myerhoff ed., 1975).
Alexander Morgon Capron, Symposium on Biomedical Technology and Health: Care Social
and Conceptual Transformations: Biomedical Technology and Health Care: Transforming Our
World, 65 S. CAL. L. REV. 1 (1991).
See Henry Hansmann, The Economics and Ethics of Markets for Human Organs, 14 J. HEALTH POL.,
POL' Y & LAW 57, 76 (1989); It says that perhaps because our cognitive capacities are limited and
because the social costs of inculcating norms are high, the psychological categories to which
transactions are assigned tend to be broad and crude. It is not easy for us to consign one set of
transactions to the nonmarket category and another seemingly closely related set of
transactions to the market category. Moreover, substantial forces of inertia make it hard for us
to rearrange our categories.
Supra note 8, at 3.
Supra note 9, at 77.
Id.

174

Volume I

2018

Shimla Law Review

in to elements. Just as reproduction can be shifted from sexual to asexual processes
through cloning (now in animals, someday in humans); and all these procedures may
be independent not only of marriage but of male-female unions. For example, consider
reproductive technologies such as artificial insemination or in ovulation separates
sexual activity from conception; techniques such as in vitro fertilization remove
conception from the human body; gestation can be separated from genetics by the
transfer of an ovum or embryo from the “genetic mother” to the “gestational mother,”12
Secondly, technology complicates the whole process, for example if we proceed with
artificial reproductive techniques, a conflict is evident in settlement of different claims
of genetic mother and father, gestational mother, and rearing parents. The processes
such as ownership of a human cell line and its patenting make human organism into a
mere object. Pertinent issue here is who controls such fragmentation and in what way?
These issues are among those that provoke us to think about social implications it may
have, such as the commodification of human beings and the intensification of
contingency in human relations. Such adoption of new attitudes and values seems,
indeed, to be one of the central nightmares about the new biomedical technologies. As
previously suggested, the mere fact of normative change cannot in itself be sufficient
reason for opposing a new scientific capability. But the “recreated” entity that emerges
from a process of fragmentation and reassembly may have attributes that would trouble
us.13 To illustrate this point, consider the ways in which the idea of a product is
associated with concepts such as “value for the price,” “quality,”14 and “product
improvement.”15 If human reproduction is reassembled as a technologically driven and
governed activity, we may come to feel obliged to transform and perfect humanity like
any other product at the expense of autonomy, fairness, equality, and other values. If
we believe that foetuses deserve protection as potential persons, are we obliged to
transform cats into persons if we develop intellect-enhancing agents that can do so?16

Legal Issues Raised by Biomedical Technology
The biomedical technology has posed certain perplexing questions such as the
possibility of collecting, freezing and later using human sperm (even after death of that
male). The rule against perpetuities presupposes that a person cannot have issues more
than a gestational period beyond his death but new technology has outmoded this rule.
The course in Torts now deals with the nuances of “informed consent,” 17 as well as
12

13

14

15

16

17

See Alexander M. Capron, The New Reproductive Possibilities: Seeking a Moral Basis for
Concerted Action in a Pluralistic Society, 12 LAW, MED. & HEALTH CARE 192, 195 (1984).
Supra note 7, at 4.
Shari O'Brien, Commercial Conceptions: A Breeding Ground for Surrogacy, 65 N.C. L. REV. 127,
146 (1986)
Isabel Marcus et al., Looking Toward the Future: Feminism and Reproductive Technologies, 37
BUFF. L. REV. 203, 214 (1988-89)
Supra note 4, at 4.
Canterbury v. Spence, 464 F.2d 772 (D.C. Cir. 1972); Truman v. Thomas, 611 P.2d 902 (Cal. 1980);
Nickell v. Gonzalez, 477 N.E.2d 1145 (Ohio 1985).
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whether a human research subject has a cause of action for injuries incurred in the
course of the research.18 What is the appropriate standard of care for an experiment that
has never been tried before? The course in Contracts may need to address the issues
involved with the enforceability of so-called “surrogacy” contracts for one party to bear
a child and hand it over to the other contracting party.19The course in Family Law now
has to deal with the variety of “assisted reproduction” technologies and the implications
on legitimacy, custody, duties of support, and the overarching issue of what constitutes
a “family.”20 Who is a “parent” and how many parents can one child have?21 The course
in Constitutional Law has to addresses the twin issues of: (1) whether the state can
compel a citizen to use a biomedical technology, such as psychotropic drugs for those
considered mentally ill,22 or respirators or artificially administered nutrition and
hydration for those who can no longer breathe, eat, or drink on their own,23 and (2)
whether the state can deny a citizen a biomedical technology when there is a willing
buyer and a willing seller, for example physician-assisted suicide,24cloning, or the
seemingly intractable issue of abortion services.25 Another facet of biomedical
technology, organ transplantation, raises a very pertinent question about distributing
organs and for increasing their supply since it generates a degree of legal uncertainty.
For example, determining that one “needs” an artificial or natural organ is a function of
both objective medical fact and the level of supply of organs. To this, it must be added
the quandary whether the purpose of organ transplantation is to save lives or merely to
prolong them briefly because the patients closest to death often have the lowest survival
rates after a transplant.26 In such case suggesting a clear solution may be a conceptual
impossibility. Recent developments in biomedical technology have necessitated a re-

18

19
20

21

22

23

24
25

26

T.D. v. New York State Office of Mental Health, 650 N.Y.S.2d 173 (N.Y.A.D. 1996); Vodopest v.
Macgregor, 913 P.2d 779 (Wash. 1996); Grimes v. Kennedy Krieger Institute, 783 A.2d 807 (Md.
2001).
In Re Matter of Baby M, 542 A.2d 52 (N.J. 1988).
Richard Storrow, Parenthood by Pure Intention: Assisted Reproduction and the Functional
Approach to Parentage, 53 HASTINGS L. J. 547 (2002).
See also Asman, The Rights of the Foster Parent Versus the Biological Parent, 8 CONN. PROB. L.
J. 93, 115-16 (1993); S. Elizabeth Moore, Family Law, Custody dispute Between Biological
Mother, 23 N.M. L. REV. 331, 333-36 (1993).
Washington v. Harper, 494 U.S. 210 (1990); Riggins v. Nevada, 504 U.S. 127 (1992); State v. Perry,
610 So.2d 746 (La. 1992); U.S. v. Brandon, 158 F.3d 947 (6th Cir. 1998); U.S. v. Gomes, 289 F.2d 71
(2d Cir. 2002).
Matter of Quinlan, 355 A.2d 647 (N.J. 1976); Cruzan ex rel Cruzan v. Missouri Department of Health,
497 U.S. 261 (1990); Couture v. Couture, 549 N.E.2d 571 (Ohio App. 1989); Anderson v. St. FrancisSt. George Hospital, 671 N.E.2d 225 (Ohio 1996); Allore v. Flower Hospital, 699 N.E.2d 560 (Ohio
App. 1997).
Washington v. Glucksberg, 521 U.S. 702 (1997); Vacco v. Quill, 521 U.S. 793 (1997).
Lance Tibbles, Symposium on Bioethics: Thinking about Biomedical Advances: The Role of
Ethics & Law: Introduction to the Symposium, 31 CAP. U. L. REV. 1 9(2003).
Id.
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examination of the legal attitude toward property rights in corpses and body parts.27
Some medical researchers in Canada, Australia and England stand accused of
harvesting organs and body parts from cadavers without the consent of living
relatives.28 The non-market view of the human body and tissue, without its moral,
philosophical and religious underpinnings, has been progressively challenged.
Advances in biomedical technology and research have brought the issues of property
rights in human bodies and tissues to the forefront. These issues are important to
biomedical researchers, as well as society in general. Biomedical technology gives
corpses and body parts a utility that was not present when the no-property rule
emerged. The systematic regulation of anatomy is required, since cadavers became
profoundly useful for medical training and anatomical examination. Today, the utility
of a corpse, or parts of it, has transcended those envisaged body parts are currently being
used in DNA analysis, artistic casts, researching predictive testing technique for genetic
disorders and organ transplants. Thus, the progressive utility of the human body
requires property protection. 29

Human Rights as a Legal Framework for Bioethics
Perhaps the two most distinctive features of international instruments relating to
biomedicine are the very central role given to the notion of ‘‘human dignity’’ and the
integration of the common standards that are adopted into a human rights framework.30
The reference to human dignity in the international instruments is impressive enough
that dignity is sometimes referred to in the literature as ‘‘the shaping principle’’ of
international bioethics.31 Nevertheless, it should be recognized that dignity alone is
unable to provide a concrete solution to most challenges raised by scientific advances.
The reasons for considering that a given practice is in accordance or not with the
principle of human dignity will enable us to see more clearly why the idea of dignity
normally operates through other more concrete notions, such as informed consent,
bodily integrity, non-discrimination, privacy, confidentiality and equity, which are
usually formulated in the terminology of rights.32 The integration of some principles
relating to biomedicine into a human rights framework seems fully justified. In other
words, it seems clear that, in the case of conflict between the preservation of humankind
from harm and the protection of purely financial or scientific interests, international law

27

28

29

30

31

32

See Roy Hardiman, Toward the Right of Commerciality: Recognizing Property Rights in the
Commercial Value of Human Tissue, 34 UCLA L. REV. 207, 228 (1986).
Remigius N. Nwabueze, Biotechnology and the New Property Regime in Human Bodies and Body
Parts, 24 LOY. L.A. INT'L & COMP. L. REV. 19 42 (2002).
Id.
H. Spiegelberg, Human dignity: a challenge to contemporary philosophy, in HUMAN DIGNITY: THIS
CENTURY AND THE NEXT 39-64 (R. Gotesky & E. Laszlo ed.,1970)
Roberto Andorno, Biomedicine and International Human Rights Law: in Search of Global Consensus,
BULLETIN OF THE WORLD HEALTH ORGANIZATION 80 (12) (2002).
Id.
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has given preference to the first option.33 This situation has been perceived by some
international bodies—particularly the United Nations Education, Scientific and
Cultural Organization (hereinafter mentioned as UNESCO) and the Council of
Europe.34 The recent regulatory activity on human rights and biomedicine of both
bodies was preceded and inspired by the initiative of various international
organizations. The World Health Organization (herein after referred as WHO), the
World Medical Association (herein after referred as WMA, which developed the
famous Helsinki Declaration on biomedical research), and the Council for International
Organizations of Medical Sciences (herein after referred as CIOMS) are perhaps the
most important examples.35 The emerging global consensus on bioethics is clearly
minimalist. When addressing these sensitive issues, international instruments do not
pretend to provide a precise and definitive answer to the most intricate questions posed
by medicine and genetics.36 On the contrary, international bodies tend to lay down very
general principles like the requirement of informed consent, the confidentiality of health
information, the principle of non-discrimination for genetic reasons and the promotion
of equity in the allocation of resources in health care, especially to meet the needs of the
most disadvantage populations. 37 On domestic front, The Human Ethics Committee
(herein after referred to as HEC) at the Rajiv Gandhi Centre for Biotechnology (herein
after referred to as RGCB) operates in the framework prescribed by the Constitution of
India as well the guidelines for research on human subjects set by the Indian Council of
Medical Research and the Department of Biotechnology, Government of India. The
Human Ethics Committee has two primary aims:



To protect the rights and welfare of human subjects and minimise the risk of
physical and mental discomfort, harm and danger from research procedures;
To protect the rights of the researcher to carry out legitimate investigation as well
as the Institute's reputation for the research conducted and sponsored by it;

Conclusion
The sustenance of entire population on natural means is not possible we have to rescue
to science and technology as a medium to facilitate human life. The purpose here is not
to promote unregulated and uncontrolled scientific progress instead a development
which caters to all and benefit everyone without discrimination. In fact, this is the
biggest challenge in the field on bio medical technology to bring it out of the clutches of
intellect and wealthy few and do an equitable and fair distribution. Bio medical
technology if left unregulated can cause havoc but how can we ignore the inexplicable
facet which explains its achievement and extraordinary thing about it which takes ideas
and gives them ability. But the ideas must neither be ill- conceived nor ill-considered.
Society must determine the benefits of them through a dignity centered framework that
33
34
35
36
37

Id.
Supra note 32, at 959.
Id.
Id., at 962.
Id.
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focuses on the threatened harm to humankind’s essential aspects. Dignity provides the
touchstone for preserving one’s reputation, and for protecting one’s judgment
regarding medical assistance. Specific uses that fundamentally diminish the value and
meaning of being human should be constrained. Any inquiry regarding biomedical
technology should examine whether a specific use of it benefits or degrades humanity,
invoking philosophical and jurisprudential ideas about dignity. The new challenges are
so formidable and far-reaching that individual countries alone cannot satisfactorily
address them. As science becomes increasingly globalised, a coherent and effective
response to the new challenges raised by science should also be global. In addition,
domestic regulations in this area can be easily circumvented just by crossing state
borders. This is why international cooperation is needed to harmonise legal standards
and to establish appropriate mechanisms to ensure that such standards are effectively
implemented. Certainly, the search for common responses to the new bioethical
dilemmas is an arduous task. One may even get the impression that it is impossible to
reach substantive agreement on such sensitive issues between countries with different
socio cultural and religious backgrounds. Fortunately, however, the situation is not as
desperate as it might seem. The enterprise of setting common standards in the
biomedical field, although difficult, is possible because international human rights law
presupposes that some basic principles transcend cultural diversity. Of course, the
major challenge is to identify those universal principles with regard to biomedical
issues, but it is possible through promotion of an open and constructive dialogue
between cultures. This would explain why international organisations, in which
different cultural traditions and values are represented, seem to provide the ideal arena
for the discovery of such common criteria.
The principles put forth by Indian Council of Medical Research i.e., by principle of
essentiality, voluntariness, informed consent and community agreement, nonexploitation, privacy and confidentiality, precaution and risk minimisation,
professional competence, principles of accountability and transparency, the
maximisation of the public interest and of distributive justice, institutional
arrangements, public domain, totality of responsibility and last but not the least on the
principles of compliance should not only be confined to papers but should be put in
practice. Bio-scientific pursuits must not proceed unguided. However, society must
foster bio-scientific inquiry and innovation, because they promote dignity by enabling
and empowering humankind. Such choices ultimately rest on our sense of “the good
life” and “the just society,” and these concepts both grow out of and in turn themselves
shape our use of biomedical technologies and healthcare.
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