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StateȱandȱEqualityȱfromȱSadācār(a)*ȱtoȱBazaar:ȱ
SearchingȱAlternativeȱImpressionsȱinȱLightȱȱ

ofȱtheȱSanskriti**ȱLitigationȱȱ

ChanchalȱKumarȱSingh***ȱȱ

Iȱ
Theȱfirstȱquarterȱofȱtheȱtwentyȱfirstȱcenturyȱappearsȱtoȱpresentȱaȱphaseȱofȱgreatȱupheavalsȱ
inȱ theȱ lifeȱ ofȱ theȱnationȱ andȱ theȱConstitution.ȱTheȱ sociologicalȱ andȱ anthropologicalȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
*ȱȱ Sadācāra,ȱ(सदाचार)ȱ(tradition‐smriti,ȱandȱcustomsȱi.e.,ȱcustomȱhandedȱdownȱinȱregularȱsuccession:ȱ

theȱwayȱgoodȱpeopleȱlive)ȱhasȱuniqueȱstatusȱinȱIndianȱancientȱandȱmedievalȱphilosophy.ȱItȱisȱ
oneȱ ofȱ theȱ threeȱ branchesȱ ofȱ studyȱ ofȱ ancientȱ laws,ȱ theȱ otherȱ twoȱ being:ȱ (Raj)dharmaȱ andȱ
Vyavahara.ȱ Sadācāraȱ isȱ enumeratedȱ asȱ oneȱ ofȱ theȱ sourcesȱ ofȱ lawȱ alongȱ withȱ Vedasȱ (sruti‐ȱ
revelations),ȱandȱ (inner)ȱorȱself‐satisfaction.ȱDueȱ toȱcomplexitiesȱ inȱ theȱusageȱofȱSanskritȱ termsȱ
someȱmodernȱcommentatorsȱdifferentiateȱbetweenȱ traditionȱandȱcustom.ȱFromȱ theȱ fourfoldȱ
sourcesȱofȱlawȱexceptȱVedas,ȱitȱisȱobviousȱthat,ȱnoneȱofȱtheȱthreeȱsourcesȱareȱexteriorȱtoȱmanȱorȱ
socialȱorigin.ȱTheȱfactȱthatȱthreeȱsocialȱsourcesȱareȱenumeratedȱfollowingȱtheȱdivineȱsource,ȱandȱ
areȱ ordainedȱ toȱ beȱused,ȱ insteadȱ ofȱVedas,ȱ testifyȱ thatȱ lawȱ andȱ stateȱhadȱprimarilyȱ socialȱ
ancestry.ȱCustomaryȱlawsȱandȱinstitutionsȱhave,ȱhistoricallyȱaȱstrangeȱcontinuityȱinȱIndiaȱtillȱtheȱ
‘WesternȱLaw’ȱtemperedȱandȱdestroyedȱthemȱinȱeighteenthȱcenturyȱ(see,ȱsectionsȱIIIȱ&ȱIVȱofȱtheȱ
Paper,ȱbelow).ȱSee,ȱP.V.ȱKane,ȱHISTORYȱOFȱDHARMSASTRAȱCh.ȱXXXIIȱVol.ȱIIIȱ(3rdȱedn.ȱ1993);ȱTHEȱ
SACREDȱBOOKȱOFȱTHEȱEASTȱVol.ȱXXVȱTHEȱLAWSȱOFȱMANUȱEd.ȱF.ȱMaxȱMuller,ȱTrans.ȱGȱBuhler,ȱIIȱ
6‐25ȱ(LowȱPriceȱPublicationȱ2014);ȱRobertȱLingat,ȱTHEȱCLASSICALȱLAWȱOFȱINDIAȱTrans.ȱJ.ȱD.ȱM.ȱ
Derrettȱ7‐17ȱ (1973).ȱR.ȱM.ȱUnger,ȱLAWȱ INȱMODERNȱSOCIETIES:ȱTOWARDȱAȱCRITICISMȱOFȱSOCIALȱ
THEORYȱ113ȱ(1976)ȱconcludesȱthat,ȱ‘Conversely,ȱtheȱdharmaiastraȱgraduallyȱincorporatedȱnormsȱ
thatȱacquiredȱtheȱauthorityȱofȱtheȱsacredȱlawȱbutȱaroseȱmoreȱfromȱcustomaryȱpracticeȱthanȱfromȱ
textualȱinterpretationʺ.ȱSociologicalȱandȱanthropologicalȱhistory,ȱtherefore,ȱshouldȱoccupyȱourȱ
largerȱimaginationsȱforȱtheȱstudyȱofȱtheȱmodernȱStateȱandȱoneȱofȱitsȱfoundationalȱprinciplesȱ
equality.ȱ

**ȱȱ TheȱCourtȱonȱitsȱOwnȱMotionȱ(W.P.ȱC.ȱ8973/2006,ȱDel.,ȱDeliveredȱonȱ06ȱNov.,ȱ2015).ȱAnȱappealȱ
byȱwayȱofȱSLPȱisȱawaitingȱitsȱfinalȱdispositionȱbyȱtheȱSupremeȱCourt.ȱHowever,ȱtheȱSupremeȱ
CourtȱhasȱstayedȱtheȱJudgmentȱofȱtheȱHighȱCourt,ȱinȱitsȱinterimȱorderȱdatedȱJan.ȱ04,ȱ2016.ȱSee,ȱ
UnionȱofȱIndiaȱv.ȱCourtsȱonȱItsȱOwnȱMotionȱThroughȱRegistrar,ȱHighȱCourtȱofȱDelhiȱ(SLP(C)ȱNO.ȱ
35077ȱofȱ2015),ȱandȱSanskritiȱSchoolȱv.ȱCourtȱonȱitsȱOwnȱMotionȱ(SLP(C)ȱNO.ȱ35102ȱofȱ2015).ȱ

***ȱȱAssistantȱ Professorȱ ofȱ Law,ȱ HPNLU,ȱ Shimla.ȱ Theȱ Authorȱ isȱ indebtedȱ toȱ insightsȱ fromȱ
discussionsȱ withȱ Meenaȱ Panicker,ȱ Mritunjayȱ Kumar,ȱ andȱ Aughya.ȱ Viewsȱ expressedȱ areȱ
personal.ȱ
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historyȱofȱinstitutionsȱandȱsocialȱnorms,ȱmayȱarguably,ȱidentifyȱtheȱlastȱquarterȱofȱtheȱ
eighteenthȱ centuryȱandȱmidȱdecadesȱofȱ theȱ twentiethȱ century1,ȱ inȱ India,ȱ toȱbeȱ suchȱ
periodsȱ ofȱ novelȱ cataclysm.ȱ Inȱ theȱ tumultuousȱ epochs,ȱ theȱ spellȱ ofȱ prodigiousȱ
commotionsȱbegetsȱnewȱhumanity,ȱunseenȱsocial,ȱandȱ inexplicableȱoverridingȱmoralȱ
realms,ȱwhichȱweȱallȱmustȱliveȱin.ȱTheȱforthcomingȱisȱnotȱliableȱtoȱbeȱeasilyȱforeseenȱandȱ
forecast.ȱYetȱ ensuingȱ life,ȱ socialȱ andȱ legalȱnorms;ȱ accompanyingȱnew‐fangledȱ basicȱ
structuresȱofȱ society2ȱ (institutions),ȱwhateverȱ theirȱ characterȱandȱendsȱmightȱbe,ȱareȱ
rationalizedȱandȱlegitimizedȱbyȱtheȱtherapeuticȱimpactsȱtimeȱfabricates,ȱtheȱimmediateȱ
subjectsȱofȱwhich,ȱforȱexample,ȱareȱhumanȱemotions,ȱrage,ȱlove,ȱandȱotherȱfeelings.ȱTheȱ
transformation,ȱhowever,ȱneedȱnotȱalwaysȱbeȱrevolutionary,3ȱ toȱreplaceȱ theȱoldȱbyȱaȱ
new.ȱItȱcanȱbeȱconversionȱbyȱgentleȱalterationsȱorȱwhatȱmayȱbeȱcalledȱ‘revolutionȱbyȱ
stealth’.ȱContemporaryȱ India,ȱ forȱ theȱ lastȱ fewȱdecades,ȱ isȱwitnessingȱquiteȱ identicalȱ
conversions.ȱNevertheless,ȱifȱthisȱaccountȱisȱacceptedȱtoȱbeȱtrueȱofȱher,ȱaȱforewarningȱ
seemsȱtoȱqualifyȱtheȱversion.ȱTheȱcautionȱexistsȱinȱtheȱfollowingȱanecdote:ȱtheȱpilotȱofȱaȱ
mid‐airȱplaneȱannouncesȱtoȱtheȱalreadyȱterrifiedȱpassengers‐ȱpleaseȱcalmȱdown…;ȱIȱhaveȱ
twoȱnewsȱforȱyouȱ‐ȱoneȱbadȱandȱoneȱgood;ȱbadȱnewsȱisȱthatȱweȱhaveȱcompletelyȱlostȱtheȱ
controlȱofȱtheȱflight.ȱTheȱgoodȱnewsȱis,ȱthough,ȱweȱdon’tȱknowȱwhereȱareȱweȱheadingȱ
to,ȱyetȱwhereverȱweȱareȱgoing,ȱweȱareȱgoingȱveryȱfast!!ȱ

Theȱ stealthȱ consistsȱ inȱ re‐manufacturingȱ ofȱ necessaryȱ constitutiveȱ categoriesȱ andȱ
principlesȱofȱtheȱsociety,ȱsuchȱas,ȱstate,ȱpublicȱfunction,ȱequalityȱetc.,ȱȱandȱconsequentlyȱ
regeneratingȱlibertyȱtoȱtheȱlevelȱofȱautonomyȱofȱaȱfewȱtoȱ(borrowingȱanȱexpressionȱofȱ
Prof.ȱBaxi),ȱinflictȱlawfulȱharmȱonȱ(all)ȱothers.4ȱTheȱprocess,ȱessentiallyȱinvolves,ȱinȱitsȱ
ultimateȱsense,ȱdoingȱviolenceȱtoȱhistoricalȱandȱempiricalȱfactsȱandȱcontinuesȱbyȱwayȱofȱ
readingȱandȱre‐readingȱofȱorganisingȱnormsȱofȱtheȱsocietyȱbyȱofficialȱasȱwellȱasȱdominantȱ
‘glossators’ȱofȱlegalȱcommunity,ȱandȱfailureȱofȱunofficialȱinterpretersȱtoȱre‐examineȱsuchȱ
principlesȱbelievingȱthemȱtoȱbeȱdeadȱducks.ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱȱ Seeȱ Generally,ȱ Ranajitȱ Guha,ȱ Aȱ RULEȱ OFȱ PROPERTYȱ FORȱ BENGAL:ȱ ANȱ ESSAYȱ ONȱ THEȱ IDEAȱ OFȱ

PERMANENTȱSETTLEMENTȱ(2016).;ȱRamchandraȱGuha,ȱINDIAȱAFTERȱGANDHI:ȱTHEȱHISTORYȱOFȱTHEȱ
WORLDʹSȱLARGESTȱDEMOCRACYȱ(2007).ȱ

2ȱȱ JohnȱRawls,ȱAȱTHEORYȱOFȱJUSTICEȱ6ȱ(1999).ȱByȱtheȱterms,ȱ‘basicȱstructureȱofȱsociety’ȱRawlsȱrefersȱ
toȱtheȱ‘majorȱsocialȱinstitutions’.ȱHeȱobserves,ȱ‘theȱbasicȱstructureȱofȱsociety,ȱorȱmoreȱexactly,ȱtheȱ
wayȱ inȱ whichȱ theȱ majorȱ socialȱ institutionsȱ distributeȱ fundamentalȱ rightsȱ andȱ dutiesȱ andȱ
determineȱtheȱdivisionȱofȱadvantagesȱfromȱsocialȱcooperation.ȱId.ȱ

3ȱȱ Cf.ȱKelsenianȱtheoryȱofȱrevolutionȱwhichȱmustȱinvolveȱcompleteȱchangeȱofȱtheȱlegalȱsystemȱbyȱ
wayȱofȱchangingȱ theȱgrundnorm.ȱHansȱKelsen,ȱGENERALȱTHEORYȱOFȱLAWȱANDȱSTATEȱTrans.,ȱ
AndersȱWedbergȱ118ȱ(1949).ȱ

4ȱȱ See,ȱUpendraȱBaxi,ȱHUMANȱRIGHTSȱ INȱAȱPOSTȱHUMANȱWORLD:ȱCRITICALȱESSAYSȱ116‐17ȱ (2007).ȱ
Criticizingȱtheȱ‘uncannyȱideaȱofȱdevelopment’ȱasȱdevelopmentalismȱwhichȱcanȱbeȱdescribeȱasȱ
theȱdiscourseȱonȱpowerȱproducingȱvariousȱregimesȱofȱtruthsȱofȱdevelopmentȱorȱtruth‐claims,ȱ
includingȱthat,ȱ‘legalȱandȱhumanȱrightsȱthusȱemergeȱasȱpowersȱofȱsomeȱtoȱinflictȱlawfulȱharmȱonȱ
others,ȱsubjectȱtoȱstate/lawȱinvigilationȱdirectedȱtoȱpreserveȱ‘free’ȱandȱ‘fair’ȱmarketȱcompletionȱ
(emphasisȱsupplied).ȱId.ȱ
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Thisȱisȱaȱlongȱpaper.ȱMethodȱofȱanalysisȱdeveloped and adoptedȱ(belowȱSection-II) is 
notȱ veryȱ fashionable.ȱ Severalȱ strandsȱ ofȱ law,ȱ lawȱmakingȱ asȱwellȱ asȱ interpretativeȱ
technologiesȱoperatingȱinȱtheirȱfragments,ȱareȱtoȱbeȱsetȱtogetherȱwithȱaȱviewȱtoȱderiveȱ
trueȱunderstandingȱofȱtheȱsubjectȱofȱthisȱpaper.ȱTheȱrepresentativeȱtool,ȱinȱformȱofȱtheȱ
judgmentȱin,ȱInȱReȱtheȱCivilȱServicesȱSociety,5ȱ isȱused,ȱthatȱnecessarilyȱspiralsȱbackȱandȱ
forthȱconnectingȱgenomicȱfragmentsȱofȱliberalȱlawȱoriginatingȱfromȱdifferentȱworkshopsȱ
ofȱtheȱlegalȱsystem.ȱȱ

Theȱ judgmentȱ inȱ Inȱ Reȱ theȱCivilȱ Servicesȱ Society6ȱ (deliveredȱ byȱMr.ȱ Justiceȱ Pradeepȱ
NandrajogȱandȱHerȱLadyshipȱMuktaȱGupta)ȱthough,ȱpennedȱbyȱjudgesȱofȱaȱhighȱcourt,ȱ
inȱmanyȱways,ȱisȱrepresentativeȱofȱtheȱjudicialȱbusinessȱinȱIndiaȱincludingȱthatȱofȱtheȱ
SupremeȱCourt.ȱTheȱfactualȱmatrixȱofȱtheȱcaseȱisȱaȱcharacteristicȱofȱtheȱassertionȱthatȱtheȱ
interestsȱofȱsomeȱpowerfulȱgroupsȱorȱclasses7ȱproducesȱaȱself‐servingȱratherȱthanȱcitizenȱ
centricȱreadingȱofȱtheȱConstitution.ȱTheȱjudgmentȱofȱtheȱCourtȱandȱitsȱreasoning,ȱatȱtheȱ
occasion,ȱepitomizesȱtheȱ‘conditionedȱcognitiveȱfacultiesȱofȱtheȱhigherȱjudiciary’ȱbyȱfewȱ
hegemonicȱ classesȱ ofȱ society.ȱ Theȱ formerȱ hasȱ beenȱ decapacitated,ȱ additionally,ȱ byȱ
shacklesȱofȱcolonialȱ judicialȱprocessȱandȱ legalȱ tradition,ȱ toȱdisownȱ theȱmanaclesȱandȱ
liberateȱthemselvesȱfromȱthatȱconditioning.8ȱCertainlyȱLawyersȱasȱaȱclassȱinȱcollusionȱ
withȱitsȱsoȱcalledȱeliteȱsegmentȱofȱclientele,ȱsustainȱandȱre‐enforce9ȱtheȱdecapacitation,ȱ
andȱprogrammedȱreadingȱofȱtheȱfoundationalȱdocument.ȱTheȱConstitution,ȱinȱaȱway,ȱ
thenȱisȱmadeȱtoȱoffersȱaȱsiteȱforȱandȱconquerȱcontestationsȱamongstȱdifferentȱinterestsȱ
andȱconstitutionalizeȱtheirȱownȱclaimsȱandȱpreferencesȱinȱtheȱlegalȱsystem.ȱȱ

WhileȱmakingȱtheȱConstitution,ȱhumanȱvalues,ȱsocialȱidealsȱandȱpractices;ȱreminiscentȱ
ofȱendemic/indigenousȱsociety;ȱwereȱtiedȱdownȱtoȱtheȱwesternȱphilosophicalȱproductsȱ
andȱtechniquesȱofȱjudicialȱprocess.ȱSubsequentȱinterpretationsȱofȱimportantȱprinciplesȱ
andȱprovisionsȱofȱtheȱConstitutionȱhaveȱhelpedȱproducingȱconvenientȱform(s)ȱofȱstate,ȱ
equality,ȱrights,ȱandȱtheȱideaȱofȱlawȱitself.ȱPerhapsȱforȱthisȱreasonȱGandhiȱandȱJ.D.M.ȱ
DerrettȱbelievedȱthatȱonlyȱthoseȱelementsȱinȱtheȱConstitutionȱthatȱareȱfirmlyȱrootedȱinȱ
Indianȱ traditionsȱ wouldȱ workȱ effectivelyȱ andȱ allȱ othersȱ wouldȱ beȱ subvertedȱ orȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
5ȱȱ (W.P.ȱ C.ȱ 8973/2006,ȱ Del.ȱ Deliveredȱ onȱ 06ȱ Nov.ȱ 2015).ȱ Availableȱ at:ȱ http:ȱ

//lobis.nic.in/ddir/dhc/PNJ/judgment/06‐11‐2015/PNJ06112015CW89732006.pdf.ȱ(lastȱvisitedȱ21ȱ
Nov.,ȱ2015).ȱ(Hereinafterȱcitedȱas,ȱSanskritiȱJudgmentȱDelhi).ȱ

6ȱȱ Id.,ȱSanskritiȱJudgmentȱDelhi.ȱ
7ȱȱ Theȱ analysisȱ inȱ thisȱ paperȱ wouldȱ attemptȱ toȱ presentȱ theȱ troika:ȱ bureaucrat‐politicianȱ andȱ

lawyer’sȱnexus,ȱasȱtheȱmostȱdominantȱoneȱinȱtheȱIndianȱlegalȱsystem.ȱTheȱtermȱLawyerȱisȱusedȱ
inȱitsȱbroadestȱsenseȱtoȱincludeȱ judgesȱandȱ judicialȱofficersȱandȱitsȱeliteȱsegmentȱofȱclientele:ȱ
business.ȱȱ

8ȱȱ P.A.ȱInamdarȱv.ȱStateȱofȱMaharastra,ȱA.I.R.ȱ2005ȱS.C.ȱ3226ȱparasȱ92‐93;ȱT.M.A.ȱPaiȱFoundationȱv.ȱ
StateȱofȱKarnataka,ȱA.I.R.ȱ2003ȱS.C.ȱ355ȱparasȱ23‐24,ȱholding,ȱ‘Educationȱasȱoccupationȱforȱprofit’.ȱ
Itȱappearsȱthatȱtheȱholdingȱconvertsȱaȱconstitutionallyȱestablishedȱstateȱdutyȱintoȱtheȱnationalȱ
resourceȱwhichȱtheȱgovernmentȱofȱtheȱdayȱholdsȱinȱpublicȱtrustȱwithȱdiscretionȱtoȱdispenseȱinȱ
theȱformȱofȱgovernmentalȱlargess.ȱ

9ȱȱ SeeȱSectionȱIVȱofȱtheȱpaper,ȱbelow.ȱȱ
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negated.10ȱThisȱtheme,ȱhowever,ȱisȱnotȱexploredȱhere.ȱTheȱmodestȱaimȱinȱtheseȱpagesȱisȱ
toȱ examineȱ andȱ toȱ illustrateȱ theȱ products/results,ȱ onȱ theȱ centralȱ subjectsȱ underȱ
investigation,ȱtheȱunholyȱcompanionshipȱofȱtheȱcertainȱdominantȱclasses,ȱofȱtheȱlegalȱ
systemȱhasȱproduced.ȱ

Theȱclasses,ȱparticularly,ȱlawyersȱ(includingȱjudges)11ȱdoȱnotȱonlyȱcontrolȱinterpretationȱ
andȱenforcementȱofȱlawȱandȱConstitutionȱbutȱalsoȱcontrolȱtheȱproductionȱofȱknowledgeȱ
inȱlawȱandȱitsȱdistributionȱengenderingȱlegitimacyȱofȱwhateverȱtheyȱwantȱandȱsucceedȱ
inȱmakingȱofȱlawȱandȱtheȱConstitution.12ȱTheȱassertionȱquaȱtheȱinterests,ȱinȱIndianȱlegalȱ
systemȱremindsȱoneȱofȱtheȱFoucauldianȱpremisesȱthatȱ‘oneȱimpoverishesȱtheȱquestionȱofȱ
powerȱwhenȱsheȱasksȱonlyȱinȱtermsȱofȱ(formally)ȱlaw,ȱlegislature,ȱandȱgovernmentȱ(orȱ
court)’.13ȱȱ

Theȱmostȱcommonȱcharacteristicsȱofȱ judgments,ȱ forȱ lastȱsomeȱdecades,ȱofȱ theȱhigherȱ
courtsȱ are:ȱ unnecessaryȱ longȱ quotationsȱ fromȱ itsȱ ownȱ earlierȱ judgments,ȱ foreignȱ
decisions,ȱandȱotherȱsources;ȱframingȱofȱissues,ȱandȱjudgementȱwriting;ȱarrangementȱofȱ
contentionsȱandȱarguments,ȱandȱthirdlyȱtheȱtimeȱfactor.ȱTheȱinstantȱcaseȱ(takenȱupȱhere,ȱ
asȱaȱrepresentativeȱreferentialȱtoȱexemplifyȱtheȱmainȱthesesȱofȱthisȱpaper),ȱforȱexample,ȱ
didȱnotȱinvolveȱinvestigation,ȱappointmentȱofȱcommissionersȱforȱfactȱfindingȱ(aȱfeatureȱ
ofȱPIL).ȱFactualȱcontentionsȱwereȱnotȱdeniedȱbyȱtheȱparties.ȱYetȱitȱtookȱalmostȱtenȱyearsȱ
forȱ theȱ Courtȱ toȱ reachȱ toȱ aȱ conclusionȱ andȱ toȱ findȱ justificationsȱ thereof.ȱ Theȱ
transformation,ȱhowever,ȱhasȱtoȱreachȱtoȱitsȱfinalȱmakeoverȱatȱtheȱhandsȱofȱtheȱSupremeȱ
Court,ȱwhereȱtheȱappealȱagainstȱtheȱdecisionȱofȱtheȱDelhiȱHighȱCourtȱisȱpending,ȱwithȱ
theȱjudgmentȱofȱtheȱlaterȱhavingȱbeenȱstayed.14ȱȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
10ȱȱR.ȱSudarshan,ȱStatenessȱandȱDemocracyȱ inȱIndia’sȱConstitutionȱinȱINDIAʹSȱLIVINGȱCONSTITUTION:ȱ

IDEAS,ȱPRACTICES,ȱCONTROVERSIESȱ162ȱ(ZoyaȱHasan,ȱatȱel.ȱeds.,ȱ2005).ȱ
11ȱȱSee,ȱO.ȱKahnȱFreund,ȱIntroductionȱtoȱKarlȱRenner,ȱTHEȱPRIVATEȱINSTITUTIONSȱOFȱLAWȱANDȱTHEIRȱ

SOCIALȱ FUNCTIONȱ 13ȱ (Agnesȱ Schwarzschildȱ trans.ȱ 1949)ȱ (1976)ȱ (quotingȱ Maxȱ Weberȱ andȱ
commentingȱonȱtheȱroleȱofȱlawyers:ȱ“Theȱthoughtȱprocessȱofȱtheȱcommonȱlawȱcanȱandȱshouldȱ
beȱunderstoodȱasȱtheȱoutcomeȱofȱtheȱneedsȱandȱhabitsȱofȱaȱlegalȱprofessionȱorganizedȱinȱguildsȱ
andȱpreservingȱtheȱstructureȱandȱpowerȱofȱaȱmedievalȱvocationalȱbody.ȱTheȱmodernȱcontinentalȱ
systemsȱwereȱdevelopedȱinȱtheȱuniversitiesȱbyȱtheȱlegalȱscholarsȱforȱtheȱuseȱofȱofficials.ȱEnglishȱ
lawȱ developedȱ asȱ aȱ seriesȱ ofȱ guildȱ rulesȱ forȱ theȱ useȱ andȱ guidanceȱ ofȱ theȱ membersȱ andȱ
apprenticesȱofȱtheȱInnsȱofȱCourt.ȱ…Theȱcommonȱlawȱwasȱdevelopedȱbyȱthatȱbranchȱofȱtheȱlegalȱ
professionȱwhoseȱmainȱinterestȱliesȱinȱlitigation”).ȱ

12ȱȱSee,ȱe.g.,ȱWarneȱMenski,ȱFlyingȱKitesȱ inȱaȱGlobalȱSky:ȱNewȱModelsȱofȱJurisprudenceȱSocio‐Legalȱ
Reviewȱ7ȱVol.ȱ3ȱ(2016)ȱ(whereȱProf.ȱMenskiȱassertsȱthatȱ“Afterȱcoloniallyȱinfluencedȱbeginnings,ȱ
studyingȱ lawȱ isȱ todayȱagainȱaȱhegemonicȱactivity,ȱaȱ trainingȱgroundȱ forȱ sharksȱofȱvariousȱ
kinds”),ȱ(“Unfortunately,ȱinȱmanyȱclassroomsȱideologicalȱindoctrinationȱhasȱreplacedȱseriousȱ
legalȱanalysis,ȱ todayȱprominentlyȱbyȱ romanticizingȱ internationalȱ lawȱandȱneglectingȱ ‐ȱevenȱ
outlawingȱandȱpunishingȱ‐ȱcultivationȱofȱindigenousȱlegalȱconceptsȱandȱtheȱsocialȱdimensionsȱ
ofȱlaw.ȱLawyersȱandȱtheȱgeneralȱpublicȱremainȱthusȱconfusedȱaboutȱtheȱrolesȱofȱlawȱandȱofȱtheȱ
state;ȱeducationalȱstandardsȱandȱlegalȱliteracyȱsuffer”.).ȱId.ȱatȱ18.ȱ

13ȱȱMichelȱFoucault,ȱPOWERȱ/KNOWLEDGE:ȱSELECTEDȱINTERVIEWSȱANDȱOTHERȱWRITINGSȱ1972‐1977ȱ158ȱ
(ColinȱGordonȱed.ȱ1977).ȱ

14ȱȱUnionȱofȱIndiaȱv.ȱCourtsȱonȱitsȱOwnȱMotionȱthruȱRegistrar,ȱ(withȱAppealȱCivilȱ511ȱofȱ2016).ȱTheȱ
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Theȱpaper,ȱ therefore,ȱprovisionallyȱ triesȱ toȱoutlineȱanȱalternativeȱmethodȱofȱ inquiryȱ
underȱSectionȱII.ȱTheȱelaborationȱofȱtheȱmethodȱinevitablyȱappearsȱinȱsectionȱIII,ȱwhereȱ
determinationȱofȱ theȱsocialȱ institutionsȱandȱnormsȱareȱundertakenȱ toȱ testifyȱ itsȱchiefȱ
components.ȱThisȱ sectionȱ speciallyȱ seeksȱ toȱdemonstrateȱ theȱ firstȱpropositionȱofȱ theȱ
paperȱthat,ȱtheȱwayȱinȱwhich,ȱIndianȱjudiciaryȱhasȱ(mis)carried,ȱowingȱtoȱitsȱilliteracyȱofȱ
sociological‐anthropologicalȱhistoryȱofȱ institutions15ȱ ofȱ Indiaȱ andȱperhapsȱ consciousȱ
relianceȱonȱirrelevantȱhistoricismȱofȱtheȱWesternȱsocietiesȱtoȱdeviseȱandȱdevelop,ȱratherȱ
re‐inventȱ legalȱnotionsȱ ofȱ ‘state,ȱ equality,ȱ andȱpublicȱ function,16ȱ theȱkeyȱ conceptualȱ
categoriesȱofȱourȱlegalȱsystem.ȱThisȱpropositionȱmayȱbeȱdesignatedȱasȱtransformerȱstateȱthesis.ȱ
Theȱmotivationȱandȱcausesȱforȱit,ȱmustȱandȱcanȱonlyȱbeȱlocatedȱinȱtheȱexistentȱpowerȱ
structureȱmanagedȱbyȱaȱclassȱofȱpowerȱgroupsȱwhichȱhasȱcontinuedȱtoȱflourishȱwithoutȱ
alteringȱradically,ȱforȱentireȱlifeȱofȱtheȱConstitutionȱ(SectionȱIII).ȱTheȱsecondȱthesisȱofȱtheȱ
paperȱis,ȱthatȱtheȱcentralȱtoolȱforȱcourtsȱtoȱoperationalizeȱtheȱlegalȱcategoryȱofȱequality,ȱ
oneȱofȱtheȱfoundationalȱideasȱofȱtheȱConstitution,ȱdefeatsȱtheȱveryȱprincipleȱasȱaȱmoralȱ
idea,ȱcreatesȱaȱshamȱsemblanceȱofȱrationalityȱandȱlegitimacyȱinȱtheȱwayȱarticleȱ14ȱofȱtheȱ
Constitutionȱ hasȱ beenȱ workedȱ outȱ overȱ theȱ period.ȱ Thisȱ proposition,ȱ inȱ short,ȱ mayȱ
appropriatelyȱ beȱ calledȱ ‘equalityȱ asȱ Swayambhuȱ (Self‐Existent)ȱ entity’.ȱ Butȱ theȱ notionȱ ofȱ
equalityȱandȱjudicialȱorȱlawyers’ȱarsenalsȱtoȱbattleȱforȱitȱareȱproductȱofȱtheȱre‐inventedȱ
entity‐ȱ‘theȱstate’ȱandȱitsȱsocialȱ(ir)responsibilitiesȱassociatedȱwithȱultimateȱpowersȱunderȱ
theȱnotionȱofȱ‘publicȱfunction’ȱ(SectionȱIV).ȱAndȱlastly,ȱanȱattemptȱisȱmadeȱtoȱdiscoverȱ
theȱroleȱplayedȱbyȱsemanticalȱandȱpeculiarȱepistemologicalȱcharacterȱandȱqualitiesȱofȱ
lawȱandȱitsȱinterpretationȱbyȱtheȱforemostȱclasses,ȱself‐existentȱpropertiesȱofȱtheȱlegalȱ
conceptualȱcategories,ȱandȱlawȱ(SectionȱV).ȱSectionȱVIȱisȱdevotedȱtoȱtheȱconclusionȱofȱtheȱ
study.ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
SupremeȱCourtȱ(fullȱbench)ȱbyȱanȱinterimȱorder,ȱdatedȱJan.ȱ21,ȱ2016,ȱstayedȱtheȱdecisionȱofȱtheȱ
highȱCourt.ȱTheȱ SLPȱ litigationȱ isȱ stillȱ inȱ theȱprocessȱ ofȱ attractingȱ intervenorsȱ governmentȱ
departmentsȱwhoȱhaveȱnotȱbeenȱallowedȱbyȱtheȱinterimȱorderȱtoȱbenefitȱfromȱsixtyȱpercentȱ
quotaȱ evenȱ thoughȱ theyȱ belongȱ toȱGroupȱ ‘A’ȱ servicesȱ e.g.ȱ Federationȱ ofȱRailwayȱOfficers’ȱ
Associationȱallowedȱonȱ30ȱJuneȱ2017.ȱInterestinglyȱitȱisȱtheȱGovernmentȱofȱIndiaȱwhichȱhasȱapproachedȱ
theȱSupremeȱCourtȱfirst,ȱpayingȱforȱSLPȱagainstȱtheȱjudgmentȱofȱtheȱHighȱCourtȱ(SLP(C)ȱNO.ȱ35077ȱofȱ
2015).ȱAvailableȱ at:ȱhttp://courtnic.nic.in/supremecourt/querycheck.asp.ȱ (lastȱ visitedȱMar.ȱ 20,ȱ
2016).ȱ

15ȱȱSeeȱSectionȱIIIȱofȱthisȱpaperȱbelow.ȱ
16ȱȱ InȱtheȱUS,ȱitȱrefersȱtoȱstateȱresponsibilityȱandȱstateȱactionȱdoctrine.ȱForȱaȱclassicȱanalysisȱofȱthisȱ

theory,ȱsee,ȱCharlesȱL.ȱBlackȱJr.,ȱTheȱSupremeȱCourt,ȱ1966ȱTermȱ‐‐ȱForeword:ȱʺStateȱAction,ʺȱEqualȱ
Protection,ȱandȱCaliforniaʹsȱPropositionȱ14ȱ81ȱHarv.ȱL.ȱRev.ȱ69ȱ(1967‐1968);ȱGaryȱPellerȱ&ȱMarkȱ
Tushnet,ȱStateȱActionȱandȱaȱNewȱBirthȱofȱFreedomȱ92ȱGeo.ȱL.J.ȱ779ȱ(2003‐2004).ȱ
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IIȱ

DiachronicȱHistoricityȱofȱLawȱandȱInstitutionsȱ
Theȱmethodȱadoptedȱhere,ȱattemptsȱtoȱdiscoverȱchangesȱwhichȱoccurȱoverȱaȱperiodȱofȱ
timeȱ inȱ evolutionaryȱ sense,ȱ inȱ respectȱ ofȱ sociallyȱ bindingȱ normsȱ andȱ institutions.ȱ
Sociologicalȱhistoryȱandȱhistoricalȱanthropology,ȱ toȱaȱ largeȱextent,ȱhaveȱpotentialȱ toȱ
unravelȱmysteries,ȱ ifȱ theȱ epistemologicalȱ barriersȱ inȱ theȱ studyȱ ofȱ lawȱ areȱ ignored,ȱ
surroundingȱ institutionsȱ inȱ ourȱ ownȱ time.ȱ Understandingȱ andȱ determinationsȱ of,ȱ
however,ȱtheȱprevailingȱnormsȱandȱinstitutionsȱinȱaȱparticularȱhistoricalȱperiodȱrequiresȱ
enormousȱ cautionȱ andȱ labour.ȱ Theȱ crucialȱ effortȱ ofȱ theȱ paperȱ isȱ toȱ discoverȱ theȱ
possibilitiesȱwhetherȱtheȱfundamentalȱcategoriesȱofȱlawȱcanȱbeȱrescuedȱfromȱEurocentricȱ
philosophizingȱandȱitsȱstructures.17ȱȱ

Stateȱasȱaȱdistinctȱentityȱcharacterizesȱtheȱpoliticalȱand,ȱparticularly,ȱtheȱlegalȱstudies,ȱ
whichȱ occupyȱ theȱ highestȱ statusȱ andȱ positionȱ amongstȱ allȱ theȱ socialȱ sciences.ȱ Theȱ
representativeȱstudiesȱexclusivelyȱfocusȱonȱrelatedȱaspectsȱofȱtheȱentityȱsuchȱasȱterritoryȱ
sovereignty,ȱcitizenship,ȱpower,ȱ legitimacyȱand,ȱdemocracyȱetc..ȱTheȱanthropologicalȱ
approachȱtoȱstudyȱstateȱtakesȱintoȱaccountȱtheȱideologicalȱandȱmaterialȱaspectsȱofȱtheȱ
stateȱ formation.ȱ Itȱ regardsȱ thatȱ theȱ stateȱ isȱ notȱ automaticallyȱ distinctȱ fromȱ otherȱ
institutionsȱcontrollingȱsocialȱrelations.ȱIt,ȱtherefore,ȱ triesȱ toȱ ‘figureȱoutȱhowȱ theȱstateȱ
comesȱtoȱassumeȱitsȱverticalȱpositionȱasȱtheȱsupremeȱauthorityȱthatȱmanagesȱallȱotherȱ
institutionalȱforms’.18ȱȱ

Theȱmethodȱofȱsociologicalȱhistory,ȱwhatȱ Iȱmean,ȱ isȱ largelyȱdifferentȱ fromȱ ‘historicalȱ
jurisprudence’.ȱItȱdoesȱnotȱintendȱtoȱconcludeȱwhatȱsortȱofȱgeistȱdidȱexist.ȱSuchȱquestionsȱ
mayȱbeȱ leftȱ forȱ otherȱ socialȱ scientists.ȱSociologicalȱhistory,ȱ forȱ ourȱpurposesȱ strictlyȱ
means,ȱ ‘attemptsȱ toȱdetermineȱasȱ toȱwhatȱ institutions,ȱ legalȱorȱ socialȱnormsȱhavingȱ
bindingȱ character,ȱ theirȱ form‐contentȱ andȱ inter‐relationshipsȱ wereȱ foundȱ inȱ theirȱ
survivalȱforȱoverȱperiodȱofȱ2000ȱyearsȱinȱIndia.ȱȱ

Self‐existentȱ (swayambhu)ȱ valuesȱ andȱ consequentlyȱ beliefȱ aboutȱ non‐contradictoryȱ
natureȱofȱlegalȱcategoriesȱmayȱhaveȱculturalȱorigin.19ȱAtȱtheȱsameȱtimeȱthatȱbeliefȱmayȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
17ȱȱSee,ȱJacquesȱDerrida,ȱOFȱGRAMMATOLOGYȱ24ȱ(GayatriȱChakravortyȱSpivakȱtrans.ȱ1976,ȱ1997).ȱ

(‘Theȱmovementsȱofȱdeconstructionȱdoȱnotȱdestroyȱstructuresȱfromȱtheȱoutside.ȱTheyȱareȱnotȱ
possibleȱandȱeffective,ȱnorȱcanȱtheyȱtakeȱaccurateȱaim,ȱexceptȱbyȱinhabitingȱthoseȱstructures.ȱ
Inhabitingȱthemȱinȱaȱcertainȱway,ȱbecauseȱoneȱalwaysȱinhabits,ȱandȱallȱtheȱmoreȱwhenȱoneȱdoesȱ
notȱsuspectȱit.ȱOperatingȱnecessarilyȱfromȱtheȱinside,ȱborrowingȱallȱtheȱstrategicȱandȱeconomicȱ
resourcesȱofȱ subversionȱ fromȱ theȱoldȱ structure,ȱborrowingȱ themȱ structurally,ȱ thatȱ isȱ toȱ sayȱ
withoutȱbeingȱableȱtoȱisolateȱtheirȱelementsȱandȱatoms,ȱtheȱenterpriseȱofȱdeconstructionȱalwaysȱ
inȱaȱcertainȱwayȱfallsȱpreyȱtoȱitsȱownȱwork’).ȱId.ȱ

18ȱȱAradhanaȱSharmaȱ&ȱAkhilȱGupta,ȱTHEȱANTHROPOLOGYȱOFȱTHEȱSTATE:ȱAȱREADERȱ9ȱ(2006).ȱ
19ȱȱDumontȱcriticizesȱremarksȱinȱcriticism,ȱthat,ȱ‘Itȱisȱnotȱsurprisingȱtoȱfindȱthatȱourȱcontemporaries,ȱ

whoȱ valueȱ equalityȱ findȱ scarcelyȱ anythingȱ toȱ contrastȱ itȱ withȱ exceptȱ inequality.ȱ Evenȱ
sociologistsȱandȱphilosophersȱseemȱtoȱspeakȱofȱ‘hierarchy ȱ́Reluctantlyȱandȱwithȱavertedȱeyes,ȱ
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beȱcagedȱbyȱtheȱunlimitedȱpowerȱthatȱtheȱstateȱhasȱcomeȱtoȱpossessȱandȱlegitimatelyȱ
exercise.ȱThoughȱtheȱpartsȱofȱtheȱcausesȱforȱitȱmayȱbeȱlocatedȱinȱdevelopmentsȱofȱglobalȱ
capital,ȱ globalization,ȱ legalȱ andȱ politicalȱ philosophy,ȱ ifȱ oneȱ looksȱ atȱ theȱ shrinkingȱ
responsibilities,ȱ aȱ fastȱ speedȱblurringȱofȱ stateȱ andȱnon‐stateȱ activitiesȱ appearsȱ toȱbeȱ
ubiquitous.ȱ Asȱ anȱ instanceȱ oneȱ needsȱ toȱ considerȱ whatȱ mayȱ beȱ calledȱ “theȱ kids’ȱ
notebookȱparadox”.ȱTheȱstateȱdoesȱnotȱhaveȱdutyȱtoȱprovideȱschoolȱeducationȱandȱcan,ȱ
throughȱ law,ȱshedȱ thatȱ functionȱ inȱ favourȱofȱprivate/market,ȱyetȱ itȱ isȱwellȱwithinȱ itsȱ
authorityȱtoȱraiseȱtaxȱfromȱtheȱkidȱonȱtheȱpurchaseȱofȱnotebookȱorȱpencil!ȱSociologicalȱorȱ
anthropologicalȱ studyȱ canȱunravelȱdarkȱmattersȱ ofȱ commonȱ lawȱuniverseȱ asȱ toȱ theȱ
paradoxicalȱoutgrowthȱofȱtheȱstateȱasȱanȱentityȱandȱitsȱirresponsibleȱandȱabdicatedȱroleȱ
asȱaȱHegelianȱparensȱpatriae;ȱcausingȱmoreȱharmsȱthanȱgood,ȱandȱwhichȱisȱsubsequentlyȱ
promotingȱandȱencouragingȱ‘theȱsurvivalȱofȱtheȱmightiest’ȱphilosophy.ȱȱ

Thisȱstudyȱwillȱtryȱtoȱfindȱoutȱinherentȱcontradictionsȱinȱfunctionalȱaspectȱofȱtheȱstateȱasȱ
socialȱinstitutionȱandȱitsȱover‐dependenceȱonȱprivateȱplayersȱinȱcontemporaryȱIndia.20ȱ
InȱthisȱrespectȱSwayambhuȱconceptionȱofȱequalityȱquiteȱresemblesȱtheȱclassicalȱcategoryȱ
ofȱPierreȱBourdieu’sȱdoxa:ȱ“anȱunquestionableȱorthodoxyȱthatȱoperatesȱasȱifȱitȱwereȱtheȱ
objectiveȱultimateȱtruth‐ȱacrossȱsocialȱspaceȱinȱitsȱentirety”.21ȱAccountsȱofȱIndianȱancientȱ
andȱmedievalȱ institutionsȱandȱ theirȱ inter‐relationsȱestablishȱ thatȱ theyȱdidȱnotȱadmitȱ
contradictionsȱ suchȱ asȱ kids’ȱ notebookȱparadox.ȱTheȱ intuitiveȱ realizationȱ isȱ thatȱ theȱ
frameworkȱofȱlegalȱstudiesȱneedsȱsubstantiveȱchanges.ȱȱ

IIIȱ

State,ȱSocialȱGood,ȱandȱLaw:ȱAnȱAlternativeȱParadigmȱ
ThisȱSectionȱisȱdevotedȱtoȱtheȱanalysisȱofȱtheȱfirstȱpropositionȱofȱtheȱpaper.ȱInȱthatȱcourse,ȱ
theȱmethodȱofȱanalysisȱadoptedȱwillȱbeȱappliedȱandȱtestedȱinȱsocialȱsettingsȱofȱIndia’sȱ
past.ȱHowever,ȱforȱaȱcomparativeȱunderstandingȱofȱtheȱsubject,ȱtheȱjudgementȱofȱtheȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
inȱtheȱsenseȱofȱtheȱresidualȱorȱInevitableȱinequalitiesȱofȱaptitudeȱandȱfunction,ȱorȱofȱtheȱchainȱofȱ
commandȱwhichȱ isȱpresupposedȱbyȱanyȱartificialȱorganizationȱofȱMultipleȱactivities,ȱbrieflyȱ
ʹpowerȱhierarchyʹ.ȱHowever,ȱthatȱisȱnotȱhierarchyȱproper,ȱnotȱtheȱdeepestȱrootȱofȱwhatȱisȱsoȱ
called’.ȱSeeȱLuisȱDumont,ȱHOMOʹȱHIERARCHICUS:ȱTHEȱCASTEȱSYSTEMȱANDȱITSȱIMPLICATIONSȱ19ȱ
(MarkȱSainsburyȱatȱel.ȱtrans.ȱ1980).ȱ

20ȱȱSociologistȱBourdieu,ȱproffersȱtheȱviewȱthat:ȱ‘Theȱprocessȱofȱregressionȱofȱtheȱstateȱshowsȱthatȱ
resistanceȱtoȱneo‐liberalȱdoctrineȱandȱpolicyȱisȱthatȱmuchȱgreaterȱinȱcountriesȱwhereȱtheȱstateȱ
traditionsȱhaveȱbeenȱstrongest.ȱAndȱthatȱ isȱexplainedȱbyȱtheȱfactȱthatȱtheȱstateȱexistsȱ inȱtwoȱ
forms:ȱinȱobjectiveȱreality,ȱinȱtheȱformȱofȱaȱsetȱofȱinstitutionsȱsuchȱasȱrules,ȱagencies,ȱoffices,ȱetc.,ȱ
andȱalsoȱinȱpeopleʹsȱminds’.ȱSeeȱPierreȱBourdieu,ȱACTSȱOFȱRESISTANCEȱAGAINSTȱTHEȱNEWȱMYTHSȱ
OFȱOURȱTIMEȱ33ȱ(RichardȱNiceȱtrans.ȱ1998);ȱSeeȱalso,ȱPierreȱBourdieu,ȱACTSȱOFȱRESISTANCEȱAGAINSTȱ
THEȱTYRANNYȱOFȱTHEȱMARKETȱ(RichardȱNiceȱtrans.ȱ1998).ȱ

21ȱȱRohitȱChopra,ȱNeoliberalismȱasȱDoxa:ȱBourdieu’sȱTheoryȱofȱtheȱStateȱandȱtheȱContemporaryȱIndianȱ
DiscourseȱonȱGlobalizationȱandȱLiberalizationȱ17(3/4)ȱCULTURALȱSTUDIESȱ421ȱ(2003).ȱȱ
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highȱ Courtȱ ofȱ Delhi,ȱ aȱ referentȱ ofȱ judicialȱ andȱ governmentalȱ technologyȱ andȱ itsȱ
circumstances,ȱneedȱtoȱbeȱdescribedȱatȱtheȱoutset.ȱ

BriefȱFactsȱofȱtheȱCaseȱ
InȱFebruary,ȱ1995,ȱwivesȱofȱfifteenȱBureaucratsȱ includingȱtheȱ thenȱCabinetȱSecretary,ȱ
SecretaryȱMinistryȱofȱExternalȱAffairs,ȱSecretaryȱMinistryȱofȱCommerceȱandȱtenȱotherȱ
membersȱofȱtheȱIndianȱAdministrativeȱService,ȱIndianȱRevenueȱService,ȱIndianȱPoliceȱ
Serviceȱ andȱ Indianȱ Railwayȱ Technicalȱ Service,ȱ formedȱ aȱ Societyȱ named,ȱ ‘Theȱ Civilȱ
ServicesȱSociety.ȱTheȱSocietyȱhadȱitsȱmainȱobjectiveȱtoȱestablishȱ‘progressiveȱschoolsȱinȱorȱ
outsideȱDelhi,ȱopenȱ toȱ childrenȱ ofȱ officersȱ ofȱ theȱAllȱ Indiaȱ andȱCentralȱServices.ȱTheȱ topȱ
bureaucratsȱtookȱdecision,ȱonȱbehalfȱofȱtheȱUnionȱofȱIndia,ȱ inȱJuneȱ1995,ȱtoȱallotȱ7.78ȱ
acresȱofȱ landȱ inȱChanakyapuri,ȱaȱposhȱareaȱofȱDelhi,ȱ throughȱ theȱMinistryȱofȱUrbanȱ
Development,ȱatȱaȱtokenȱcostȱofȱRs.ȱone,ȱwithȱagainȱannualȱpremiumȱofȱRs.ȱone.ȱTheȱ
ministriesȱconcernedȱalsoȱtookȱaȱdecisionȱtoȱprovideȱtoȱtheȱSocietyȱRs.ȱnineteenȱcroresȱ
forȱtheȱconstructionȱofȱbuildingsȱandȱforȱpurchaseȱofȱfurniture,ȱetc.ȱAȱrunningȱcorpusȱofȱ
Rs.ȱ tenȱ crores,ȱ additionally,ȱwereȱ toȱ beȱmadeȱ availableȱ toȱ theȱ Society.ȱMinistryȱ ofȱ
Finance,ȱvariousȱGovernmentȱagenciesȱandȱMinistriesȱdonatedȱ`Rs.ȱ15.945ȱcroresȱtoȱtheȱ
Societyȱforȱ‘settingȱupȱofȱtheȱschool’.22ȱ

SixtyȱpercentȱofȱtheȱseatsȱinȱtheȱschoolȱwereȱreservedȱforȱtheȱchildrenȱofȱGroup‐Aȱofficers,ȱ
CentralȱGovernment,ȱtwentyȱfiveȱpercentȱwereȱreservedȱforȱtheȱchildrenȱwhoȱbelongȱtoȱ
theȱeconomicallyȱweakerȱsectionsȱ(EWS)ȱofȱtheȱsociety.23ȱOnlyȱtenȱpercentȱseatsȱwereȱ
availableȱtoȱtheȱchildrenȱofȱgeneralȱpeople24ȱwithȱfiveȱpercentȱreservedȱforȱstaffȱofȱtheȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
22ȱȱSupraȱnoteȱ5,ȱSanskritiȱJudgmentȱDelhi,ȱparasȱ3‐4.ȱ
23ȱȱAȱmandatoryȱrequirementȱunderȱDelhiȱEducationȱAct,ȱ1973,ȱwhichȱwasȱneverȱimplemented.ȱ

See,ȱinfraȱnoteȱ44.ȱ
24ȱȱSeeȱManeeshȱPandey,ȱ‘BabusȱRainȱCashȱonȱTheirȱOwnȱSchool:ȱDelhiʹsȱEliteȱSanskritiȱSchoolȱGetsȱoverȱ

Rsȱ25ȱCroreȱofȱTaxpayersʹȱMoney’ȱMAILȱTODAY,ȱ(01ȱJan.,ȱ2013)ȱ(reportingȱthat,ȱtheȱschoolȱhasȱ12‐15ȱ
perȱcentȱseatsȱforȱstudentsȱfromȱaȱnon‐servicesȱbackground,ȱwhichȱareȱmostlyȱoccupiedȱbyȱtheȱ
sonsȱ andȱdaughtersȱofȱpoliticians,ȱmakingȱ itȱalmostȱ impossibleȱ forȱ childrenȱ fromȱordinaryȱ
familiesȱtoȱgetȱadmissionȱthere.ȱTheȱdonorȱMinistriesȱandȱAgencies,ȱupȱtoȱMar.ȱ31,ȱ2012,ȱincludeȱ
defenseȱandȱhumanȱresourceȱdevelopmentȱministriesȱhaveȱcontributedȱRsȱ5ȱcroreȱeach,ȱ theȱ
financeȱministryȱ‐ȱRsȱ3ȱcroreȱunderȱtheȱbuildingȱandȱinfrastructureȱfund;ȱRsȱ8.79ȱcroreȱ‐ȱhasȱ
comeȱfromȱtheȱministryȱofȱpersonnel,ȱpublicȱgrievancesȱandȱpensions;ȱEvenȱtheȱcash‐starvedȱ
IndianȱRailwaysȱhasȱ loosenedȱ itsȱ purseȱ stringsȱ forȱ theȱ schoolȱ andȱ contributedȱRsȱ 20ȱ lakhȱ
towardsȱtheȱfund.ȱInterestingly,ȱevenȱReserveȱBankȱofȱIndiaȱandȱITCȱLimitedȱhaveȱcontributedȱ
Rsȱ1ȱ croreȱeachȱ toȱ theȱ fund.ȱAmongȱ theȱ statesȱ fundingȱ theȱ schoolʹsȱ coffers,ȱ theȱmaximumȱ
amountȱhasȱcomeȱfromȱAndhraȱPradeshȱandȱKarnatakaȱ‐ȱbothȱcontributedȱRsȱ25ȱlakhȱeachȱ‐ȱ
whileȱKeralaȱandȱUttarakhandȱhaveȱgivenȱRsȱ5ȱlakhȱeach.ȱEvenȱaȱsmallȱstateȱlikeȱTripuraȱhasȱ
contributedȱRsȱ1ȱlakhȱtoȱtheȱschoolʹsȱfund.ȱDelhiȱKalyanȱSamitiȱofȱtheȱDelhiȱgovernmentȱhasȱ
donatedȱRsȱ35ȱlakh,ȱwhichȱmayȱexplainȱhowȱDelhiʹsȱministersȱandȱpoliticiansȱmanageȱtoȱgetȱ
theirȱ childrenȱ admittedȱ toȱ theȱ eliteȱ school).ȱ Availableȱ at:ȱ
http://www.dailymail.co.uk/indiahome/indianews/article‐2266077/Babus‐rain‐cash‐school‐
Delhis‐elite‐Sanskriti‐School‐gets‐Rs‐25‐crore‐taxpayers‐money.htmlȱ (lastȱ visitedȱ 25ȱ Nov.,ȱ
2015).ȱ



ȱ StateȱandȱEqualityȱfromȱSadācār(a)ȱtoȱBazaar…ȱ 15ȱ

�

school.25ȱTheȱschoolȱbecameȱfunctionalȱonȱtwelfthȱAugustȱ1998.26ȱTheȱtotalȱstrengthȱ(ofȱ
studentsȱ inȱ2014‐15)ȱwasȱ2887.27ȱDifferentialȱ feeȱwasȱpayableȱbyȱchildrenȱofȱGroup‐Aȱ
officersȱandȱ theȱ rest.ȱ Inȱ theȱyearȱ2013‐14,ȱ itȱwasȱRs.ȱ72,443/‐ȱ forȱ theȱ formerȱandȱRs.ȱ
1,12,960/‐ȱforȱtheȱlater.ȱNotȱallȱchildrenȱwhoseȱparentsȱareȱinȱtheȱGovernmentȱservicesȱ
wereȱ theȱbeneficiariesȱofȱ theȱquota.ȱClass‐IV,ȱclass‐III,ȱandȱclass‐IIȱstaffȱhadȱbeenȱ leftȱ
out.28ȱAsȱofȱnow,ȱtheȱcharacterȱofȱtheȱSocietyȱisȱamplyȱdiscernibleȱbutȱanȱadditionalȱfactȱ
isȱnoteworthy,ȱthatȱitsȱChairpersonȱ(ex‐officio)ȱisȱtheȱspouseȱofȱtheȱCabinetȱSecretary.29ȱȱ

WhenȱtheȱCourtȱtookȱupȱthisȱcaseȱsuo‐motuȱasȱaȱPILȱinȱ2006,ȱitȱisȱinterestingȱtoȱsee,ȱthatȱ
both,ȱ theȱUnionȱofȱ Indiaȱandȱ theȱSchoolȱauthoritiesȱ (theȱSociety)ȱ triedȱ toȱ ‘justifyȱ theȱ
arrangements’ȱ onȱ theȱ sameȱ grounds.ȱ Thatȱ is,ȱ ‘thatȱ Civilȱ Servicesȱ Officers,ȱ havingȱ
transferrableȱjobs,ȱfindȱitȱdifficultȱtoȱadmitȱtheirȱchildrenȱinȱ‘EliteȱSchools/GoodȱSchools’,30ȱ
andȱ thatȱ theȱUnionȱofȱ Indiaȱhasȱbeenȱmakingȱgrantsȱ toȱ otherȱ societiesȱwhichȱhaveȱ
establishedȱschoolsȱthat:31ȱ

CertainȱsupplementaryȱfactsȱneedȱtoȱbeȱnotedȱforȱfindingȱtheȱtrueȱcharacterȱofȱtheȱSchoolȱ
orȱforȱthatȱmatter,ȱtheȱSociety.ȱMostȱimportantȱamongȱthemȱisȱprovidedȱbyȱaȱjudgmentȱ
ofȱtheȱIncomeȱTaxȱAppellateȱTribunalȱ(DelhiȱBench)ȱinvolvingȱtheȱsameȱSchool/Societyȱ
andȱtheȱIncomeȱTaxȱDepartmentȱinȱCivilȱServicesȱSocietyȱv.ȱDirectorȱofȱIncome‐tax.32ȱTheȱ
Societyȱwasȱregisteredȱw.e.f.ȱ1998,ȱunderȱsectionȱ12AȱofȱtheȱIncome‐taxȱAct,ȱ1961ȱentitledȱ
toȱexemptions,ȱasȱaȱcharitableȱinstitution,ȱfromȱtaxesȱliableȱtoȱbeȱimposedȱunderȱtheȱAct.ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
25ȱȱSupraȱnoteȱ5,ȱSanskritiȱJudgmentȱDelhi,ȱparaȱ5.ȱ
26ȱȱhttp://www.sanskritischool.edu.in/History.htmlȱ(lastȱvisitedȱNov.ȱ23,ȱ2015).ȱ
27ȱȱhttp://www.sanskritischool.edu.in/SectionWiseAdmission.htmlȱ(lastȱvisitedȱNov.ȱ23,ȱ2015).ȱ
28ȱȱSupraȱnoteȱ5,ȱSanskritiȱJudgmentȱDelhi,ȱparaȱ6.ȱȱ
29ȱȱ Id.ȱ
30ȱȱSupraȱ noteȱ 5,ȱ Sanskritiȱ Judgmentȱ Delhi,ȱ paraȱ 5.ȱ (Emphasisȱ supplied).ȱ Forȱ anȱ empiricalȱ

descriptionȱofȱ‘eliteȱschoolȱphenomenon’ȱinȱtheȱIndianȱsystem,ȱSee,ȱobservationsȱofȱMr.ȱJusticeȱ
SudhirȱAgrawal’sȱjudgmentȱinȱUmeshȱKumarȱSinghȱv.ȱStateȱofȱU.P.ȱ(WRITȱ‐ȱAȱNo.ȱ‐ȱ28003ȱofȱ2015,ȱ
judgmentȱ Deliveredȱ onȱ 18.08.2015).ȱ Availableȱ at:ȱ
http://s3.documentcloud.org/documents/2289595/allahabad‐hc‐judgment‐banning‐public‐
servants.pdfȱ(lastȱvisitedȱ16ȱJan.,ȱ2017).ȱ(TheȱHon’bleȱJudgeȱwritesȱatȱparaȱ81:ȱ“…ȱSchoolsȱrunȱ
byȱeliteȱandȱhighlyȱprivilegedȱcategoryȱofȱpeopleȱwhichȱareȱbrandedȱpublicȱschoolsȱ…ȱThisȱ
categoryȱofȱSchoolsȱbasicallyȱcaterȱtoȱtheȱneedȱofȱhighlyȱrichȱpeople,ȱhighȱclassȱBureaucrats,ȱ
Ministers,ȱ peoples ȱ́ representatives,ȱ like,ȱ Membersȱ ofȱ Parliament,ȱ Membersȱ ofȱ Legislativeȱ
Assembliesȱandȱhigh‐middleȱclassȱpeople.ȱTheȱwardsȱofȱaȱlimitedȱclassȱofȱeliteȱsocietyȱcanȱgetȱ
educationȱtherein.ȱMostȱofȱtheȱpeopleȱcannotȱmeetȱevenȱfinancialȱstandardsȱofȱfees.ȱAdmissionȱ
standardsȱareȱveryȱstrictȱandȱmostlyȱavailableȱdueȱtoȱhighȱresources.ȱTheseȱSchoolsȱhaveȱbestȱ
kindȱofȱinfrastructures,ȱtutorialȱstaffȱandȱallȱotherȱfacilities.ȱTheseȱSchoolsȱcanȱbeȱtermedȱasȱ́Eliteȱ
Schools ȱ́…ȱ‘whereinȱchildrenȱofȱpoorȱandȱlower‐middleȱclassȱhaveȱvirtuallyȱnegligibleȱscope”).ȱȱ

31ȱȱSeeȱInfraȱnoteȱ32ȱatȱparaȱ50.ȱWhereȱtheȱsameȱjustificationȱwasȱofferedȱandȱacceptedȱbyȱtheȱIncomeȱ
TaxȱAppellateȱTribunal.ȱȱ

32ȱȱCivilȱServicesȱSocietyȱv.ȱDirectorȱofȱIncome‐tax,ȱI.T.A.No.1488/Del/2012.ȱJudgmentȱdeliveredȱonȱ08ȱ
Feb.,ȱ2013.ȱ(lastȱvisitedȱ23ȱNov.,ȱ2015).ȱ
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Inȱtheȱyearȱ2012,ȱtheȱDirectorȱofȱIncomeȱTaxȱ(Exemptions),ȱcancelledȱregistrationȱofȱtheȱ
Societyȱunderȱsectionȱ12Aȱ(ofȱtheȱAct)ȱonȱtheȱgrounds:ȱ

one,ȱ thatȱ ‘theȱ schoolȱ hadȱ violatedȱ theȱ conditionsȱ imposedȱ atȱ theȱ timeȱ ofȱ
allotmentȱofȱlandȱbyȱtheȱMinistryȱofȱUrbanȱDevelopment,ȱGovernmentȱofȱIndia,ȱ
accordingȱtoȱwhichȱtheȱassesseeȱshouldȱhaveȱadmittedȱstudentsȱbelongingȱtoȱ
theȱweakerȱsectionsȱ(EWS)ȱtoȱtheȱextentȱofȱtwentyȱfiveȱpercentȱandȱgrantedȱfree‐
shipȱtoȱthem’;33ȱ…ȱtwo,ȱthatȱ‘promotionȱofȱaȱhighȱcostȱeducationalȱinstitutionȱatȱ
theȱcostȱofȱcandidatesȱbelongingȱtoȱtheȱweakerȱsectionsȱofȱtheȱsocietyȱmilitatesȱ
againstȱ theȱobjectiveȱofȱ theȱ schoolȱ toȱestablishȱprogressiveȱ schoolȱandȱotherȱ
educationalȱinstitutions’;34ȱ…ȱthree,ȱthatȱthoughȱtheȱobjectsȱofȱtheȱSocietyȱareȱ
charitableȱ inȱnatureȱbutȱ theȱactivitiesȱareȱnotȱsoȱandȱ thatȱ theȱassesseeȱ isȱnotȱ
entitledȱtoȱexemptionȱu/ssȱ11/12ȱofȱtheȱIncome‐taxȱAct’.35ȱ

Theȱconclusionȱandȱtheȱdecisionȱofȱtheȱdirectorȱwasȱbasedȱonȱfollowingȱfindings,ȱthatȱ
outȱofȱtotalȱstudentsȱ2344,ȱinȱ2011,ȱonlyȱninety‐twoȱstudents,ȱamountingȱmerelyȱtoȱ3.92ȱ
percentȱwereȱ admittedȱ fromȱ EWSȱ andȱ free‐shipȱwasȱ grantedȱ toȱ onlyȱ oneȱ student.ȱ
Further,ȱ theȱ assesseeȱ hadȱ madeȱ aȱ hugeȱ generationȱ ofȱ surplusȱ yearȱ afterȱ yearȱ
(approximately,ȱRs.ȱ29,00,00,000/‐ȱinȱ2009‐2010,ȱwhichȱwentȱupȱtoȱRs.ȱ34,00,00,000/‐ȱinȱ
theȱ yearȱ ofȱ 2011‐2012)ȱ whichȱ wasȱ primarilyȱ beingȱ investedȱ inȱ buildingȱ anȱ elitistȱ
educationalȱinstitutionȱandȱwasȱnotȱtoȱsupportȱtheȱcauseȱofȱeducationȱamongȱtheȱweakerȱ
sectionsȱofȱtheȱsociety.36ȱTheȱdecisionȱofȱDirectorȱofȱIncomeȱTaxȱ(Exemptions),ȱcancellingȱ
registrationȱofȱtheȱSocietyȱwasȱsetȱasideȱbyȱITATȱinȱCivilȱServicesȱSocietyȱv.ȱDirectorȱofȱ
Income‐tax.37ȱȱ

Theȱ decisionsȱ ofȱ specialȱ orȱ departmentalȱ tribunalsȱ (hereinȱ ITAT)38ȱ areȱ seldomȱ
scrutinizedȱby,ȱandȱmoreȱoftenȱtheyȱescapeȱanyȱsincereȱpublicȱgaze,ȱthoughȱtheirȱpowersȱ
are,ȱ inȱ severalȱ respects,ȱ similarȱ toȱ thatȱ ofȱ constitutionalȱ courts.39ȱ Theȱdecisionȱdoesȱ
representȱ strategicȱmaneuversȱ byȱ theȱ dominantȱ classȱ toȱ inventȱ justificationsȱ outȱ ofȱ
existentȱ factsȱ andȱ law,ȱ de‐horesȱ anyȱ humaneȱ senseȱ ofȱ rationalityȱ andȱ moralȱ orȱ
constitutionalȱvalues.ȱȱ

InȱtheȱappealȱbeforeȱtheȱITAT,ȱtheȱSocietyȱputȱforwardȱextremelyȱshrewdȱarguments.ȱ
ThatȱtheȱobjectȱofȱtheȱSocietyȱhasȱconsistently,ȱbyȱIncomeȱTaxȱDept.,ȱbeenȱheldȱtoȱbeȱ
charitable;ȱthatȱdespiteȱdisplayȱofȱnoticeȱ(onȱtheȱSchoolȱnoticeȱBoard)ȱitȱhasȱnotȱreceivedȱ
sufficientȱnumberȱofȱEWSȱapplications;ȱthatȱtheȱschoolȱhasȱnotȱturnedȱawayȱorȱdeniedȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
33ȱȱ Id.,ȱparaȱ2.ȱ
34ȱȱ Id.ȱ
35ȱȱ Id.ȱ
36ȱȱ Id.,ȱparasȱ2‐3.ȱ
37ȱȱ Id.ȱ
38ȱȱTheȱ parliamentaryȱ legislationȱ establishingȱ ITATȱ hasȱ been,ȱ sinceȱ then,ȱ declaredȱ toȱ beȱ

unconstitutionalȱbyȱtheȱSupremeȱCourtȱinȱmadrasȱbarȱAssociationȱv.ȱUOIȱ2015ȱ8ȱS.C.C.ȱ583.ȱ
39ȱȱOutȱ ofȱ theȱ thirty‐sevenȱ pagesȱ ofȱ theȱ decision,ȱ hardlyȱ twoȱ pagesȱ areȱ devotedȱ toȱ analysis,ȱ

interpretationȱ andȱ reasoningȱ ofȱ lawsȱ concerned,ȱ andȱ restȱ ofȱ twenty‐fiveȱpagesȱ areȱ simplyȱ
statementȱandȱrestatementsȱofȱfactsȱandȱfactualȱarguments.ȱȱ
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admissionȱ toȱ anyȱEWSȱ students;ȱ itȱwasȱ submittedȱ thatȱ theȱSchoolȱ isȱ locatedȱ inȱ theȱ
DiplomaticȱEnclave,ȱasȱsuchȱ itȱwasȱveryȱdifficultȱ toȱ findȱ theȱchildrenȱ fromȱ theȱEWSȱ
background,40ȱ becauseȱ …ȱ inȱ diplomaticȱ area,ȱ fewerȱ weakerȱ sectionsȱ resideȱ inȱ
comparisonȱtoȱotherȱpartsȱofȱDelhi,41ȱandȱthatȱdepartmentȱofȱeducationȱ(DOE),ȱunderȱ
theȱRightȱtoȱEducationȱActȱ(RTE)42ȱisȱsupposedȱtoȱreferȱsomeȱweakerȱsectionȱadmissionsȱ
toȱtheȱSchoolȱ(presumablyȱnoȱsuchȱreferenceȱwasȱreceivedȱbyȱtheȱSchool).ȱButȱtheȱmostȱ
shrewdȱ argumentȱ wasȱ that,ȱ comparedȱ withȱ variousȱ otherȱ soȱ calledȱ eliteȱ schoolsȱ
similarlyȱsituatedȱinȱtheȱsameȱareaȱnamely,ȱSt.ȱColumbusȱSchool,ȱConventȱofȱJesusȱ&ȱMaryȱ
School,ȱJainȱHappyȱSchool,ȱBhartiyaȱVidyaȱBhawan,ȱMaterȱDeiȱSchool,ȱSardarȱPatelȱVidyalaya,ȱ
CarmelȱConventȱSchool,ȱwhoȱinȱtheȱperiodȱunderȱreferenceȱhadȱonlyȱninetyȱfive,ȱtwentyȱseven,ȱ
fourteen,ȱninetyȱeight,ȱsixtyȱseven,ȱfiftyȱsixȱandȱthirtyȱstudentsȱrespectivelyȱinȱEWSȱcategory,ȱtheȱ
SchoolȱrunȱbyȱtheȱSocietyȱhasȱbeenȱableȱtoȱgiveȱadmissionȱtoȱtheȱhighestȱnumber,ȱthatȱisȱ
168,ȱ(outȱofȱlittleȱlessȱthanȱ3000ȱtotalȱstudents,ȱinȱ2013)ȱEWSȱstudents.43ȱAndȱsecondly,ȱ
theȱSocietyȱhasȱbeenȱrunningȱafternoonȱschoolȱ(Umang)ȱatȱtheȱveryȱsameȱpremisesȱandȱprovidingȱ
freeȱeducationȱtoȱunderprivilegedȱstudentsȱ(emphasisȱadded).44ȱȱ

Unhesitatingly,ȱtheȱTribunalȱacceptedȱandȱapprovedȱallȱtheȱargumentsȱofȱtheȱappellantȱ
Society.ȱMoreover,ȱalmost,ȱrecordingȱaȱreprimandȱagainstȱtheȱDepartment,ȱitȱheld:ȱȱ

Theȱsaidȱargument45ȱbasedȱonȱifsȱandȱbutsȱamountsȱtoȱconjectureȱtheȱassesseeȱ
schoolȱcanȱbeȱactedȱuponȱasȱperȱtheȱrequirementsȱofȱ lawȱandȱnotȱasȱperȱtheȱ
whimsȱ ofȱdifferentȱ peopleȱwhoȱwouldȱwantȱ toȱ supplementȱ theȱRulesȱ andȱ
notificationsȱofȱtheȱDirectorateȱofȱEducationȱasȱtoȱhowȱbestȱinȱtheirȱwisdomȱtheȱ
targetsȱ oughtȱ toȱ haveȱ beenȱ metȱ whichȱ isȱ presumingȱ thatȱ theȱ childrenȱ ofȱ
governmentalȱemployeesȱwouldȱmeetȱEWSȱcategoryȱcriteria.ȱThus,ȱinsteadȱofȱ
sittingȱinȱtheȱchairȱofȱtheȱDirectorateȱofȱEducationȱand/orȱtheȱassesseeȱschoolȱ
withȱ theȱ benefitȱ ofȱ hindsightȱ andȱ engagingȱ inȱ academicȱ probabilitiesȱ itȱ isȱ
necessaryȱnotȱtoȱlooseȱsightȱofȱtheȱadmittedȱfactȱonȱrecord,ȱnamelyȱthatȱthereȱisȱ
notȱaȱsingleȱevidenceȱofȱdenialȱtoȱanyȱstudentȱseekingȱadmissionȱbelongingȱtoȱ
theȱEWSȱcategory.ȱInȱtheȱaforementionedȱbackground,ȱwhereinȱtheȱargumentsȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
40ȱȱSupraȱnoteȱ32,ȱparaȱ11.ȱ
41ȱȱSupraȱnoteȱ32,ȱparaȱ22.ȱ
42ȱȱTheȱRightȱofȱChildrenȱtoȱFreeȱandȱCompulsoryȱEducationȱAct,ȱ2009ȱ(35ȱofȱ2009).ȱ
43ȱȱSupraȱnoteȱ32,ȱparaȱ12.ȱȱ
44ȱȱTheȱafternoonȱSchool,ȱunderȱtheȱemotiveȱnameȱ‘Umang’ȱisȱrunȱtoȱprovideȱ‘informalȱeducationȱ

onȱweekȱdays’,ȱinȱ theȱ formȱofȱ ‘charity’ȱ toȱtheȱchildrenȱofȱdisenfranchisedȱdestitute,ȱ teemingȱ
illegally,ȱallȱcornersȱofȱtheȱCity,ȱinȱpatches:ȱsuchȱasȱbeggars,ȱpavementȱdwellers,ȱdailyȱwageȱ
migrantȱworkersȱetc.ȱ

45ȱȱDepartmentȱattemptedȱtoȱcontendȱthat,ȱhadȱtheȱschoolȱmadeȱattemptsȱinȱtheȱnearbyȱcoloniesȱofȱ
SarojiniȱNagar,ȱNetajiȱNagarȱetc.ȱitȱisȱjustȱnotȱpossibleȱthatȱinȱtheȱcoloniesȱwhereȱtheȱhousesȱareȱ
allottedȱ toȱ class‐IVȱ employees,ȱ studentsȱpertainingȱ toȱEWSȱ categoryȱwouldȱnotȱhaveȱbeenȱ
found.ȱ
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advancedȱonȱeitherȱsideȱhaveȱbeenȱrecapitulatedȱweȱareȱinclinedȱtoȱagreeȱwithȱ
theȱsubmissionsȱadvancedȱonȱbehalfȱofȱtheȱassesseȱschoolȱ…46ȱ

Someȱobservationsȱareȱcalledȱforȱonȱtheȱcorrectnessȱandȱjustnessȱofȱtheȱdecisionȱofȱtheȱ
Tribunal.ȱ Theȱ Societyȱ couldȱ affordȱ toȱ makeȱ attemptsȱ andȱ findȱ childrenȱ ofȱ
underprivilegedȱtoȱrunȱanȱafternoonȱschoolȱatȱtheȱveryȱsameȱpremises,ȱyetȱitȱcouldȱnotȱ
beȱexpectedȱtoȱtryȱbringingȱsimilarȱchildrenȱunderȱEWSȱcategory,ȱaȱconditionȱimposedȱ
byȱ lawȱ forȱ theȱgrantȱofȱ landȱandȱ toȱrunȱaȱschoolȱwithȱstateȱ recognition.ȱTheȱ formerȱ
representsȱempathyȱandȱvoluntaryȱgestureȱofȱsharingȱtheȱmisfortuneȱofȱtheȱdestitute:ȱ
charity47ȱ(See,ȱSectionȱVȱbelow).ȱYet,ȱitȱisȱnotȱsimplyȱaȱquestionȱofȱ‘supererogation’,ȱbutȱ
theȱissueȱofȱviolationȱofȱaȱpositiveȱduty.ȱTheȱlatterȱisȱgovernedȱbyȱlegalȱobligationsȱandȱ
correspondingȱentitlements.ȱPracticingȱformerȱisȱnotȱonlyȱaȱmeansȱtoȱevadeȱtheȱlatterȱ
butȱitȱhasȱlargerȱsignificanceȱforȱorȱroleȱinȱpublicȱreason.ȱȱ

Ofȱcourse,ȱtheȱreasoningȱofȱtheȱTribunalȱcannotȱbeȱanticipatedȱtoȱbeȱdifferent.ȱSecondly,ȱ
theȱsoȱcalledȱ‘otherȱeliteȱSchools’ȱinȱtheȱzone,ȱalsoȱfaredȱmeasurably,ȱsignifiesȱthatȱseveralȱ
wrongsȱtransmutes,ȱforȱtheȱtribunal,ȱintoȱaȱbetterȱright.ȱThirdly,ȱtheȱHighȱCourtȱinȱitsȱ
judgmentȱ ofȱ sixȱ November,ȱ 2015ȱ doesȱ notȱ mentionȱ aboutȱ theȱ incomeȱ taxȱ disputeȱ
decidedȱbyȱtheȱTribunalȱorȱtheȱfactsȱestablishedȱorȱadmittedȱtherein.ȱDoesȱtheȱdecisionȱ
ofȱ theȱHighȱCourtȱhaveȱ repercussionsȱonȱ taxȱ liabilitiesȱofȱ theȱSociety?ȱWhatȱareȱ theȱ
consequentialȱliabilities,ȱarisingȱoutȱofȱviolationȱofȱconditionsȱinȱlawȱimposedȱforȱvariousȱ
typesȱofȱstateȱgrantsȱtoȱtheȱSociety?ȱȱ

Theȱ‘admittedȱfact’,ȱinȱtheȱdisputeȱbeforeȱtheȱTribunal,ȱthatȱtheȱSchoolȱdidȱnotȱreceiveȱ
sufficientȱnumberȱofȱapplicationsȱforȱadmissionȱinȱtheȱEWSȱcategory,ȱmustȱonlyȱsignifyȱtoȱ
theȱ greatestȱ socialȱ crisisȱ inȱ ourȱ legal/socialȱ system.ȱ Schoolȱ education,ȱ ‘aȱ scarceȱ commodity’,ȱ
amongstȱtheȱcountryȱofȱ1.3ȱbillionȱpeople,ȱdoesȱnotȱhaveȱitsȱtakersȱorȱchasersȱ‘whenȱitȱisȱonȱofferȱ
forȱ free’,ȱ beliesȱ theȱ age‐oldȱ beliefsȱ aboutȱ humanȱnatureȱ andȱ parenthood,ȱ andȱ centralȱ logicȱ ofȱ
Capitalism,ȱ both.ȱ Therefore,ȱ aȱ largerȱ questionȱmustȱ beȱ raised,ȱwhetherȱ theȱ disproportionateȱ
appropriationȱofȱsocialȱandȱeconomicȱpowersȱbyȱtheȱforemostȱclassesȱ(forȱexample,ȱjustificationȱtoȱ
haveȱelite/goodȱschoolsȱforȱone’sȱclass)ȱisȱreconstitutingȱorȱhasȱreconstitutedȱtheȱsociologyȱofȱIndiaȱ
andȱare,ȱfurther,ȱbentȱuponȱconstitutionalizingȱthatȱnewȱsociology?ȱȱ

Aȱthirdȱcaseȱandȱcrucialȱholdingȱtherein,ȱagainȱofȱtheȱHighȱCourtȱofȱDelhi,ȱSanskritȱSchoolȱ
v.ȱCentralȱInformationȱCommissionȱ (CIC),48ȱ involvingȱ theȱsameȱSchoolȱandȱ theȱSociety,ȱ
mustȱbeȱrecorded,ȱforȱitȱwouldȱplayȱanȱimportantȱroleȱinȱtheȱformulationȱandȱelaborationȱ
ofȱtheȱtwo‐mainȱthesesȱofȱtheȱpaper.ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
46ȱȱSupraȱnoteȱ32,ȱparaȱ6.ȱ
47ȱȱSee,ȱSectionȱIVȱofȱthisȱpaperȱbelow.ȱ
48ȱȱWP(C)ȱ No.1212/2007ȱ (Del)ȱ Judgmentȱ deliveredȱ onȱ Jan.ȱ 07,ȱ 2010.ȱ Availableȱ at:ȱ

http://lobis.nic.in/ddir/dhc/SRB/judgment/20‐01‐2010/SRB07012010CW8762007.pdfȱ (lastȱvisitedȱ04ȱ
Dec.,ȱ2015).ȱ
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ItȱwasȱanȱappealȱagainstȱtheȱorderȱofȱCICȱholdingȱtheȱ‘Schoolȱtoȱbeȱaȱpublicȱauthority’49ȱ
underȱtheȱRightȱtoȱInformationȱAct,ȱ2005.50ȱTheȱCommissionȱfoundȱthat,ȱfirstly,ȱstateȱhadȱ
givenȱaȱsubstantialȱgrantȱforȱsettingȱupȱtheȱinfrastructureȱofȱtheȱSchoolȱinȱitsȱinitialȱphase;ȱ
secondly,ȱthatȱtheȱwifeȱofȱtheȱcabinetȱsecretaryȱisȱtheȱex‐officioȱchairpersonȱofȱtheȱBoardȱ
ofȱManagementȱofȱtheȱSchoolȱandȱalsoȱthatȱwivesȱofȱotherȱcivilȱserviceȱofficersȱareȱonȱtheȱ
BoardȱofȱManagement,ȱhence,ȱtheȱCommissionȱdecidedȱ thatȱtheȱSanskritiȱSchoolȱdidȱ
comeȱunderȱtheȱpurviewȱofȱtheȱActȱofȱ2005ȱasȱaȱ‘PublicȱAuthority’.51ȱ

TheȱHighȱCourtȱofȱDelhi,ȱinȱappeal,ȱthoughȱretainedȱtheȱconclusionȱ(somewhatȱcloser,ȱ
asȱNGO),ȱbutȱreversedȱtheȱreasoningȱofȱtheȱCommission.ȱItȱisȱinterestingȱtoȱnoteȱthatȱMr.ȱ
JusticeȱS.ȱRavindraȱBhattȱdoesȱnotȱrecordȱanyȱconclusiveȱfindingȱwhetherȱtheȱSchoolȱisȱ
substantiallyȱfinancedȱbyȱ theȱstate?ȱTheȱJustice,ȱmerelyȱrestatesȱ theȱcontentionȱofȱ theȱ
Schoolȱthatȱ‘itȱisȱself‐financed,ȱandȱisȱnotȱdependentȱonȱanyȱgrantsȱbyȱtheȱCentralȱorȱStateȱ
Government;ȱ norȱ doesȱ itȱ dischargeȱ anyȱ publicȱ lawȱ functions,ȱ toȱ beȱ calledȱ aȱ “publicȱ
authority”ȱunderȱtheȱAct.’52ȱTheȱCourtȱconcluded:ȱ

[I]nȱ theȱ absenceȱ ofȱ anyȱ thingȱ further,ȱ theȱ involvementȱ ofȱ wivesȱ ofȱ seniorȱ
bureaucratsȱ(theȱwifeȱofȱtheȱCabinetȱSecretaryȱisȱtheȱEx‐ȱOfficioȱChairpersonȱofȱtheȱ
BoardȱofȱManagementȱofȱtheȱSchoolȱandȱalsoȱthatȱwivesȱofȱotherȱCivilȱServiceȱOfficersȱ
areȱonȱ theȱBoardȱofȱManagement)ȱ ipsoȱ factoȱwouldȱnotȱestablishȱanyȱdegreeȱofȱ
controlȱbyȱtheȱCentralȱGovernment.ȱSuchȱaȱconclusionȱ(ofȱtheȱCIC)ȱisȱpremisedȱonȱ
untenableȱgrounds.ȱHowever,ȱthereȱcanȱbeȱnoȱdoubtȱthatȱtheȱSocietyȱisȱaȱnon‐
governmentȱorganization.53ȱ

Itȱwouldȱbeȱaȱgraveȱmistake,ȱevenȱbyȱthoseȱwhoȱdoȱnotȱ likeȱtheȱ threeȱ judicial/quasi‐
judicialȱ decisionsȱ andȱ theȱ fourth,ȱ unionȱ government’sȱ actionsȱ includingȱ reasonsȱ
adducedȱ forȱ justificationȱ thereof,ȱ toȱseeȱ themȱasȱmisuseȱorȱabuseȱofȱpublicȱpowerȱorȱ
miscarriageȱofȱ justiceȱsimpliciter.ȱAnyȱsuchȱbeliefȱamountsȱtoȱentertainȱorȱcontinueȱtoȱ
remainȱinȱillusion,ȱtheȱveryȱfirstȱstepȱforȱmanufacturingȱfalseȱpublicȱreason.ȱTheȱfactȱthatȱ
majorityȱofȱparentsȱareȱunableȱtoȱsecureȱgoodȱschoolingȱandȱareȱforcedȱtoȱsendȱtheirȱ
wardsȱtoȱtheȱpoorȱgovernmentȱschoolsȱandȱyetȱthereȱisȱnoȱsignificantȱcollectiveȱvoiceȱ
againstȱtheȱarrangementȱorȱnoticeableȱorganizedȱresistance,ȱagainstȱthisȱdual,ȱgravelyȱ
unequalȱ andȱ repressiveȱ schoolȱ system,ȱ signifyȱ howȱ effectiveȱ thatȱ contrivedȱ publicȱ
reasonȱhasȱbeen.54ȱOnȱthisȱcount,ȱoneȱnoticesȱstartlingȱsimilarityȱbetweenȱtheȱstatusȱofȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
49ȱȱManjuȱ S.ȱ Kumarȱ v.ȱ Sanskritiȱ Schoolȱ (No.ȱ CIC/OK/C/2006/00129).ȱ Availableȱ at:ȱ

http://rti.india.gov.in/cic_decisions/Decision_23012007_3.pdfȱ(lastȱvisitedȱ04ȱDec.,ȱ2015).ȱ
50ȱȱRightȱtoȱInformationȱAct,ȱ2005ȱ(ActȱNo.ȱ22ȱofȱ2005).ȱ
51ȱȱSupraȱnoteȱ48,ȱparaȱ10.ȱ
52ȱȱSupraȱnoteȱ48,ȱparaȱ69.ȱ(Emphasisȱsupplied).ȱ
53ȱȱSupraȱnoteȱ48,ȱparaȱ70.ȱOnȱaȱconsiderationȱofȱallȱtheȱaboveȱfactors,ȱthisȱcourtȱholdsȱthatȱtheȱschoolȱ

fulfilsȱtheȱessentialȱelementsȱofȱbeingȱaȱnon‐governmentȱorganization,ȱunderȱSectionȱ2(h)ȱofȱtheȱ
Act,ȱwhichȱisȱsubstantiallyȱfinancedȱbyȱtheȱCentralȱGovernment,ȱthroughȱvariousȱdepartments,ȱ
andȱagencies.ȱItȱisȱtherefore,ȱcoveredȱbyȱtheȱregimeȱofȱtheȱAct).ȱId,ȱsee,ȱparaȱ75.ȱȱ

54ȱȱTheȱpointȱposesȱmostȱpotentialȱthreatȱtoȱtheȱlegitimacyȱofȱEugenȱEhrlich’sȱLivingȱLawȱorȱVolkgestȱ
ofȱSavignyȱwhoseȱmultipliedȱformationsȱcanȱbeȱseenȱprovidingȱlifeȱbreathȱtoȱtheȱjurisprudenceȱ
ofȱ‘LegalȱPluralism’.ȱ
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sudrasȱ forȱoverȱ2000ȱyearsȱ inȱ Indianȱhistoryȱandȱ theirȱnon‐resistanceȱ toȱ theȱunequalȱ
entitlementȱ andȱ shareȱ inȱ orȱ accessȱ toȱ theȱ goodsȱ producedȱ outȱ ofȱ ‘collectiveȱ socialȱ
existence’,ȱandȱtheȱtodaysȱmajorityȱofȱpopulationȱunableȱtoȱavailȱtheȱfirstȱsuchȱprimaryȱ
socialȱgoodȱ(educationȱforȱtheirȱchildren).ȱThisȱsortȱofȱarrangementȱpresentsȱoneȱofȱtheȱ
greatestȱchallengeȱforȱadvocatesȱofȱ‘legalȱpluralism’,ȱtheȱnewȱfashionableȱwayȱtoȱstudyȱ
lawȱinȱtheȱpostmodernȱage.ȱ

Theȱintuitiveȱideaȱisȱthat,ȱtheseȱactionsȱandȱdecisionȱcanȱonlyȱbeȱunderstoodȱasȱpartȱofȱ
theȱlargerȱandȱwellȱentrenchedȱschemeȱdevisedȱbyȱtheȱforemostȱclasses,ȱaȱconvenientȱ
butȱtheȱmostȱpotentȱmethodȱtoȱmanipulateȱandȱoperateȱwhatȱIȱhaveȱcalledȱ‘transformerȱ
state’.ȱThatȱschemeȱcomprisesȱofȱmanyȱtools:ȱnotionȱofȱstate,ȱpublic/stateȱfunctionȱandȱ
principleȱofȱequalityȱbeingȱaȱfewȱofȱtheȱmostȱimportantȱones.ȱȱ

TheȱStateȱandȱPublicȱFunctionȱ
Twoȱdefinitiveȱquestions,ȱ atȱ theȱ outset,ȱ ariseȱ asȱ toȱhowȱ andȱwhoȱdeterminesȱ theseȱ
concepts,ȱinȱadditionȱtoȱwhatȱtheyȱstandȱforȱtoday?ȱTheȱlastȱone,ȱasȱtheȱjudicialȱprocessȱ
testifies,ȱatȱanyȱmomentȱofȱnationalȱ life,ȱ isȱexclusively,ȱ theȱ resultȱofȱmediatedȱsocialȱ
memoriesȱ byȱ censoredȱ accountȱ ofȱ socialȱ andȱ anthropologicalȱ history,ȱmanipulatedȱ
publicȱperceptionȱofȱexistingȱsocialȱrealities,ȱandȱpastȱpractices.ȱThisȱisȱtheȱprocess,ȱnayȱ
armament,ȱespeciallyȱinȱtheȱhandsȱofȱtheȱ‘foremostȱclasses’,ȱtoȱcontrolȱpublicȱreasonȱandȱ
toȱregulateȱitsȱsentiments.ȱȱ

Inȱ almostȱ allȱ judicialȱ decisions,ȱ concerningȱ education,ȱ two‐pointȱ discussionsȱ areȱ
invariablyȱfound:ȱlegitimateȱfunctionȱofȱtheȱstateȱandȱefficiencyȱorȱeconomicȱviability,ȱ
andȱeducationȱasȱaȱcharitableȱgood.ȱTheȱmostȱelaborateȱandȱsubtleȱbutȱrefinedȱdiscussionȱ
ofȱtheȱformerȱisȱrepresentedȱbyȱtheȱSanskritiȱjudgment:ȱ

“PriorȱtoȱtheȱageȱofȱEnlightenmentȱinȱEurope,ȱinȱtheȱwesternȱworld,ȱeducationȱ
wasȱ consideredȱprimarilyȱ theȱ responsibilityȱ ofȱ theȱparentsȱ andȱ theȱ church.ȱ
EducationȱasȱaȱmatterȱofȱpublicȱconcernȱisȱtheȱproductȱofȱtheȱmodernȱState.ȱTheȱ
Frenchȱ andȱ theȱ Americanȱ revolutionsȱ gaveȱ aȱ fillipȱ toȱ theȱ processȱ ofȱ theȱ
democratizationȱofȱtheȱeducationȱandȱmovingȱawayȱfromȱitsȱbeingȱtheȱexclusiveȱ
preserveȱofȱaȱparticularȱsocialȱclass.ȱPublicȱeducationȱwasȱperceivedȱasȱaȱmeansȱ
ofȱrealizingȱtheȱegalitarianȱideasȱuponȱwhichȱtheseȱrevolutionsȱwereȱbased…55ȱ
…theȱRightsȱofȱManȱcontainedȱrootsȱofȱtheȱmodernȱthoughtȱofȱinclusionȱ–ȱaboutȱ
equality,ȱ respectȱ andȱ decentȱ educationȱ forȱ all.ȱ Theȱ riseȱ ofȱ socialismȱ andȱ
liberalismȱinȱtheȱ19thȱCenturyȱledȱnationsȱtoȱpromoteȱeducationȱasȱaȱmatterȱofȱ
citizen’sȱrightȱandȱincorporateȱitȱinȱtheirȱConstitutionsȱandȱlegislationsȱ…”56ȱ

Theȱ judgmentȱ inȱ TMAȱ Pai,ȱ isȱ popularlyȱ knownȱ forȱ constitutionalizingȱ educationȱ asȱ
occupationȱforȱprofit.ȱ(ThoughȱtheȱPaiȱjudgmentȱrelatesȱtoȱtheȱissuesȱinȱhigherȱeducation,ȱ
theȱ reasoningȱ processȱ andȱ basisȱ forȱ decidingȱ orȱ findingȱ applicableȱ principlesȱ areȱ
identicalȱinȱtheȱSanskritiȱasȱwell).ȱHenceȱtheȱholdingsȱinȱPaiȱareȱfrequentlyȱreliedȱuponȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
55ȱȱSupraȱnoteȱ5,ȱSanskritiȱJudgmentȱDelhi,ȱparaȱ8.ȱȱ
56ȱȱSupraȱnoteȱ5,ȱSanskritiȱJudgmentȱDelhi,ȱparaȱ9.ȱȱ
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byȱtheȱSupremeȱCourtȱandȱtheȱhighȱcourtsȱinȱcasesȱthatȱessentiallyȱrelatesȱtoȱtheȱschoolȱ
education.ȱ Theȱ saplingsȱ plantedȱ inȱ Paiȱ hasȱ floweredȱ andȱ Sanskritiȱ isȱ merelyȱ aȱ
manifestationȱofȱit.ȱTheȱfollowingȱwordsȱinȱPaiȱcaptureȱtheȱsenseȱofȱhistoryȱtheȱIndianȱ
courtsȱhave:ȱ

Privateȱeducationȱisȱoneȱofȱtheȱmostȱdynamicȱandȱfastestȱgrowingȱsegmentsȱofȱ
post‐secondaryȱeducationȱatȱtheȱturnȱofȱtheȱtwenty‐firstȱcentury.ȱAȱcombinationȱ
ofȱunprecedentedȱdemandȱforȱaccessȱtoȱhigherȱeducationȱandȱtheȱinabilityȱorȱ
unwillingnessȱofȱGovernmentȱ toȱprovideȱtheȱnecessaryȱsupportȱhasȱbroughtȱ
privateȱhigherȱeducationȱtoȱtheȱforefront.ȱPrivateȱinstitutions,ȱwithȱaȱlongȱhistoryȱ
inȱmanyȱcountries,ȱareȱexpandingȱinȱscopeȱandȱnumber,ȱandȱareȱbecomingȱincreasinglyȱ
importantȱinȱpartsȱofȱtheȱworldȱthatȱreliedȱalmostȱentirelyȱonȱtheȱpublicȱsector.57ȱ
ȱNotȱonlyȱhasȱdemandȱoverwhelmedȱtheȱabilityȱofȱtheȱGovernmentsȱtoȱprovideȱ
education,ȱ thereȱhasȱ alsoȱbeenȱ aȱ significantȱ changeȱ inȱ theȱwayȱ thatȱhigherȱ
educationȱ isȱperceived.ȱTheȱ ideaȱ ofȱ anȱ academicȱdegreeȱ asȱ aȱ ʺprivateȱgoodʺȱ thatȱ
benefitsȱtheȱindividualȱratherȱthanȱaȱʺpublicȱgoodʺȱforȱsocietyȱisȱnowȱwidelyȱaccepted.ȱ
Theȱ logicȱ ofȱ todayʹsȱ economicsȱ andȱ anȱ ideologyȱ ofȱ privatizationȱ haveȱ
contributedȱtoȱtheȱresurgenceȱofȱprivateȱhigherȱeducation,ȱandȱtheȱestablishingȱ
ofȱprivateȱinstitutionsȱwhereȱnoneȱorȱveryȱfewȱexistedȱbefore.58ȱ

Anȱimportantȱfactȱthatȱmustȱbeȱnotedȱisȱthatȱinȱnewȱmillennia,ȱnoneȱofȱtheȱSupremeȱ
Court’sȱ judgmentsȱ invokeȱBrown59ȱasȱaȱmemoryȱstimulant,ȱ inȱtheȱsameȱwayȱasȱUnniȱ
Courtȱdid.ȱButȱ theȱ casesȱdecidedȱ inȱ theȱpreviousȱ century,ȱ concerningȱ educationȱ inȱ
generalȱandȱschoolȱeducationȱinȱparticular,ȱuseȱBrownȱasȱanȱauthoritativeȱstatementȱonȱ
theȱjudicialȱwisdomȱofȱtheȱtime.ȱThusȱUnni60ȱobserves:ȱ

InȱBrownȱv.ȱBoardȱofȱEducationȱ(1953)ȱ98ȱLawȱEdȱ873,ȱEarlȱWarren,ȱC.ȱJ.,ȱspeakingȱ
forȱtheȱU.ȱS.ȱSupremeȱCourtȱemphasisedȱtheȱrightȱtoȱeducationȱinȱtheȱfollowingȱ
words:ȱ
ʺToday,ȱeducationȱ isȱperhapsȱ theȱmostȱ importantȱ functionȱofȱStateȱandȱ localȱ
governments.....ȱ Itȱ isȱ requiredȱ inȱ theȱ performanceȱ ofȱ ourȱ mostȱ basicȱ
responsibilities,ȱevenȱserviceȱinȱtheȱarmedȱforces.ȱItȱisȱtheȱveryȱfoundationȱofȱ
goodȱcitizenship.ȱTodayȱitȱisȱtheȱprincipalȱinstrumentȱinȱawakeningȱtheȱchildȱtoȱ
culturalȱvalues,ȱinȱpreparingȱhimȱforȱlaterȱprofessionalȱtraining,ȱandȱinȱhelpingȱ
himȱ toȱadjustȱnormallyȱ toȱhisȱenvironment.ȱInȱ theseȱdays,ȱ itȱ isȱdoubtfulȱanyȱ
childȱ mayȱ reasonablyȱ beȱ expectedȱ toȱ succeedȱ inȱ lifeȱ ifȱ heȱ isȱ deniedȱ theȱ
opportunityȱofȱanȱeducation.ȱʺInȱWisconsinȱv.ȱYoderȱ(1972)ȱ32ȱLawȱEdȱ2dȱ15,ȱtheȱ
Courtȱrecognizedȱthat:ȱʺProvidingȱpublicȱschoolsȱranksȱatȱtheȱveryȱapexȱofȱtheȱ
functionȱ ofȱ aȱ State. ȱ̋ Theȱ saidȱ factȱ hasȱ alsoȱ beenȱ affirmedȱ byȱ eminentȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
57ȱȱTȱM.A.ȱPaiȱFoundationȱv.ȱStateȱofȱKarnatakaȱA.I.R.ȱ2003ȱS.C.ȱ355ȱatȱparaȱ48.ȱ(Emphasisȱsupplied).ȱ
58ȱȱ Id.,ȱparaȱ49ȱ(emphasisȱsupplied).ȱ
59ȱȱOliverȱBrownȱv.ȱBoardȱofȱEducationȱofȱTopekaȱ16ȱ(1953)ȱ98ȱLawȱEdȱ884:ȱ347ȱUSȱ497.ȱ
60ȱȱUnniȱKrishnanȱv.ȱStateȱofȱA.P.A.I.R.ȱ1993ȱS.C.ȱ2178ȱparasȱ16ȱ&ȱ143.ȱ
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educationistsȱofȱmodernȱIndiaȱlikeȱDr.ȱRadhakrishnan,ȱJ.ȱP.ȱNaik,ȱDr.ȱKothariȱ
andȱothers.61ȱ

Soȱ far,ȱweȱhaveȱdiscussedȱ twoȱ facts.ȱFirstly,ȱ theȱparticularȱwayȱ theȱ judiciaryȱ inventsȱ
IndianȱhistoryȱandȱusesȱtheȱhistoryȱofȱWesternȱsocieties.ȱAndȱtheȱother,ȱitsȱcharacterȱtoȱ
disrememberȱtheȱveryȱmanufacturedȱpastȱwhenȱitȱisȱconvenientȱtoȱjustifyȱconclusionsȱitȱ
wantsȱtoȱreachȱandȱlegitimize.62ȱWhatȱroleȱtheȱstatements;ȱthatȱ“Educationȱasȱaȱmatterȱofȱ
publicȱconcernȱisȱtheȱproductȱofȱtheȱmodernȱState’ȱorȱthatȱ‘Privateȱinstitutions,ȱwithȱaȱlongȱ
historyȱinȱmanyȱcountriesȱ…thatȱreliedȱalmostȱentirelyȱonȱtheȱpublicȱsector”,63ȱplayȱinȱ
decidingȱaȱdisputeȱthatȱinvolvesȱessentialȱprinciplesȱofȱconstitutionalȱimportance?ȱHowȱ
longȱ andȱwhoseȱ pastȱ isȱ referredȱwhenȱ courtȱ declaresȱ thatȱ theȱ ‘privateȱ educationalȱ
institutions,ȱhaveȱaȱlongȱhistory’?ȱAȱcourtȱinȱIndiaȱfeelsȱfreeȱtoȱreferȱtoȱmedievalȱhistoryȱ
andȱprocessȱofȱenlightenmentȱofȱforeignȱcountriesȱandȱsocietiesȱbutȱwhatȱstopsȱthemȱtoȱ
invokeȱ ‘constitutionalȱ principlesȱ andȱ practices,ȱ cultureȱ orȱ prevalentȱ socialȱ ethicsȱ ofȱ
societiesȱinȱpre‐British,ȱmedievalȱorȱancientȱIndia?ȱNotȱallȱofȱthem,ȱlikeȱuntouchability,ȱ
constituteȱanȱaffrontȱtoȱmodernȱmind.ȱManyȱsuchȱinstitutions,ȱpracticesȱandȱprinciplesȱ
consistedȱofȱhigherȱmoral,ȱethical,ȱandȱjusticeȱvaluesȱthanȱwhatȱtheȱso‐calledȱclassesȱhaveȱ
beenȱableȱtoȱproduceȱandȱestablishȱtoday.ȱȱ

Yetȱ theȱmostȱ fundamentalȱquestionȱofȱourȱ timeȱ remains,ȱwhatȱareȱ theȱ impactsȱandȱ
resultsȱ suchȱ aȱ judicialȱ courseȱ entailȱ forȱ theȱ notionȱ ofȱ ‘theȱ stateȱ orȱ stateȱ andȱpublicȱ
function’?ȱTheȱintuitiveȱideaȱisȱthatȱtheȱ‘state’ȱisȱcontractedȱaȱnewȱform,ȱroleȱandȱidentityȱ
andȱtheȱlaterȱ‘transmutes’ȱitselfȱaccordingȱtoȱtheȱidentityȱandȱintegrityȱimpartingȱconceptȱ
thatȱofȱpublicȱfunction/duty.ȱTheȱcontractionȱisȱconsequentialȱonȱtheȱbasisȱofȱnumerousȱ
discursiveȱargumentsȱwhichȱcanȱbeȱlocatedȱinȱtheȱliberalȱphilosophyȱofȱhumanȱrights,ȱ
market,ȱ logicsȱofȱcapitalismȱbutȱ categoricallyȱ canȱonlyȱbeȱ identifiedȱwithȱ theȱpowerȱ
groupȱorȱclassȱstructureȱofȱtheȱ Indianȱ legal,ȱpoliticalȱandȱeconomicȱsystemȱ(foremostȱ
class).ȱȱ

Theȱ lawyersȱ andȱ judgesȱ areȱnotȱ theȱ onlyȱ sectionȱ ofȱwhatȱweȱ haveȱ calledȱ here,ȱ theȱ
foremostȱclassȱwhoȱtransformȱtheȱstate.ȱRatherȱtheyȱonlyȱfacilitateȱandȱbyȱmeansȱofȱlawȱ
andȱjudicialȱreasoning,ȱrationalize64ȱtheȱalterationȱwhichȱisȱreallyȱinitiatedȱbyȱtheȱotherȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
61ȱȱTheȱstatementȱisȱreferredȱinȱAhmedabadȱSt.ȱXavierȱCollegeȱSocietyȱv.ȱStateȱofȱGujaratȱA.I.R.ȱ1974ȱ

S.C.ȱ1389ȱatȱparaȱ143;ȱToȱtheȱsameȱeffectȱtheȱCourtȱinȱMohiniȱJainȱv.ȱStateȱofȱKarnatakaȱA.I.R.ȱ1992ȱ
S.C.ȱ 1858ȱ atȱ paraȱ 14,ȱ heldȱ thatȱ “Theȱ Stateȱ isȱ underȱ aȱ constitutional‐mandateȱ toȱ provideȱ
educationalȱinstitutionsȱatȱallȱlevelsȱforȱtheȱbenefitȱofȱtheȱcitizens.ȱTheȱeducationalȱinstitutionsȱ
mustȱfunctionȱtoȱtheȱbestȱadvantageȱofȱtheȱcitizens.ȱOpportunityȱtoȱacquireȱeducationȱcannotȱbeȱ
confinedȱtoȱtheȱricherȱsectionȱofȱtheȱsociety”.ȱ

62ȱȱ (Evenȱoneȱofȱtheȱgreatestȱpositivistȱtheoristȱfailȱtoȱnoticeȱhowȱstatementsȱaboutȱsocialȱpastȱbeȱ
manipulatedȱandȱselectivelyȱutilized).ȱSeeȱgenerallyȱJosephȱRaz,ȱCanȱThereȱBeȱaȱTheoryȱofȱLaw?ȱInȱ
BLACKWELLȱGUIDEȱTOȱPHILOSOPHYȱOFȱLAWȱANDȱLEGALȱTHEORYȱ324ȱ(MartinȱGoldingȱ&ȱWilliamȱ
Edmundsonȱeds.ȱ2004).ȱȱ

63ȱȱSeeȱsupraȱparasȱreproducedȱfromȱtheȱcaseȱcitedȱatȱnoteȱ57.ȱ
64ȱȱRobertoȱM.ȱUnger,ȱWHATȱSHOULDȱLEGALȱANALYSISȱBECOME?ȱ2ȱ(1996).ȱ‘TheȱRationalizingȱLegalȱ

Analysisȱ refersȱ toȱ institutionalȱ structuresȱandȱ superstitionsȱ includingȱ institutionalȱ fetishismȱ
whichȱ forbidȱ anyȱ attempt,ȱ evenȱ forȱ academicȱ proposes,ȱ toȱ exploreȱ theȱ democraticȱ
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overridingȱsectionȱofȱtheȱclass,ȱpoliticians,ȱbureaucratsȱandȱtheȱeliteȱsegmentsȱofȱlawyer’sȱ
clientele,ȱparticularlyȱtheȱbusiness.65ȱTheȱSanskritiȱrepresentsȱoneȱofȱtheȱmostȱsuchȱvulgarȱ
initiatives:ȱ Kusamskriti,ȱ onȱ theȱ otherȱ hand,ȱ Paiȱ andȱ Inamdarȱ symbolize,ȱ itȱ isȱ mostȱ
respectfullyȱsubmitted,ȱenthusiasmȱofȱtheȱCourt,ȱ itsȱgullibilityȱandȱwillingnessȱtoȱgetȱ
alongȱwithȱtheȱviolentȱbutȱobsceneȱambitionsȱof,ȱwhatȱweȱhaveȱnamed,ȱtheȱforemostȱ
classȱ ofȱ theȱ legalȱ system.ȱ Thus,ȱ theȱ Courtȱ repeatedlyȱ exhibitsȱ thatȱ readinessȱ andȱ
establishesȱthat:ȱȱ

Education,ȱacceptedȱasȱaȱusefulȱactivity,ȱwhetherȱforȱcharityȱorȱforȱprofit,ȱisȱanȱ
occupation.ȱ…ȱ Inȱshort,ȱeducationȱ isȱnationalȱwealthȱessentialȱ forȱ theȱnationʹsȱ
progressȱandȱprosperity.66ȱȱ

Equivalentȱoutcomeȱ isȱaccomplishedȱonȱ theȱgroundsȱofȱeducationȱasȱaȱ fundamentalȱ
right,67ȱ privateȱ good,68ȱ privateȱ orȱ individualȱ autonomy,69ȱ demand,ȱ resourceȱ andȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
transformativeȱ opportunitiesȱ forȱ realizingȱ experimentalȱ thinking,ȱ practicalȱ democraticȱ
experimentalismȱof/andȱinstitutionalȱpossibilities’.ȱId.ȱatȱ2‐7.ȱ

65ȱȱThereȱ isȱhardlyȱ aȱbusinessȱhouse/groupȱ inȱ Indiaȱwhichȱdoesȱnotȱ runȱ aȱ schoolȱorȱaȱhigherȱ
educationalȱinstitution.ȱInȱfact,ȱmanyȱpoliticalȱhousesȱandȱfamiliesȱofȱseniorȱbureaucracyȱtooȱareȱ
involvedȱdirectlyȱorȱindirectlyȱinȱtheȱenterprise.ȱ

66ȱȱP.A.ȱInamdarȱv.ȱStateȱofȱMaharastraȱA.I.R.ȱ2005ȱS.C.ȱ3226ȱatȱparasȱ92‐93(emphasisȱsupplied);ȱCf.ȱ
Re:ȱSpecialȱReferenceȱNo.1ȱofȱ2012ȱ(2012)ȱ9ȱS.C.R.ȱ311ȱatȱparaȱ149,ȱholdingȱthatȱ‘[A]lienationȱofȱ
naturalȱresourcesȱ(read,ȱnationalȱwealth)ȱisȱaȱpolicyȱdecision,ȱandȱtheȱmeansȱadoptedȱforȱtheȱsameȱ
areȱthus,ȱexecutiveȱprerogativesȱ‐ȱHowever,ȱwhenȱsuchȱaȱpolicyȱdecisionȱisȱnotȱbackedȱbyȱaȱ
socialȱorȱwelfareȱpurpose,ȱandȱpreciousȱandȱscarceȱnaturalȱresourcesȱareȱalienatedȱtoȱprivateȱ
entrepreneursȱ forȱcommercialȱpursuitsȱofȱprofitȱmaximizing,ȱadoptionȱofȱmeansȱotherȱ thanȱ
thoseȱthatȱareȱcompetitiveȱandȱmaximizeȱrevenueȱmayȱbeȱarbitraryȱandȱfaceȱtheȱwrathȱofȱarticleȱ
14ȱofȱtheȱConstitution’.ȱSeeȱtheȱparadoxȱofȱtheȱpropositionȱinȱtheȱwordsȱofȱMr.ȱJusticeȱKapadiaȱ
inȱSocietyȱforȱUnaidedȱPrivateȱEducationalȱSchoolsȱRajsthanȱv.ȱUOIȱ2012ȱ6ȱS.C.C.ȱatȱparasȱ29‐30:ȱ

…ȱifȱanȱeducationalȱinstitutionȱgoesȱbeyondȱ“charity”ȱintoȱcommercialization,ȱitȱwouldȱ
notȱbeȱentitledȱtoȱprotectionȱofȱArticleȱ19(1)(g).ȱYetȱtheȱCourtȱgoesȱonȱtoȱreiterate:ȱ“…allȱ
otherȱfundamentalȱrightsȱinȱPartȱIIIȱwouldȱbeȱdependentȱuponȱrightȱtoȱlifeȱinȱArticleȱ21ȱasȱ
…ȱ toȱ includeȱrightȱ toȱ liveȱwithȱdignity,ȱrightȱ toȱeducation,ȱetc.ȱAtȱ theȱendȱofȱ theȱday,ȱ
whetherȱ oneȱ adoptsȱ theȱ pithȱ andȱ substanceȱ testȱ orȱ theȱ natureȱ andȱ characterȱ ofȱ theȱ
legislationȱ testȱorȱ theȱeffectȱ test,ȱoneȱfindsȱ thatȱallȱ theseȱ testsȱhaveȱevolvedȱasȱrulesȱofȱ
interpretationȱonlyȱasȱaȱmatterȱofȱreasonableness.ȱTheyȱhelpȱusȱtoȱcorrelateȱArticleȱ21ȱwithȱ
Articleȱ14,ȱArticleȱ19ȱand,ȱsoȱon.ȱApplyingȱtheȱaboveȱprincipleȱofȱreasonableness,ȱthoughȱ
theȱrightȱtoȱaccessȱeducationȱfallsȱasȱaȱsubjectȱmatterȱunderȱArticleȱ21Aȱandȱthoughȱtoȱ
implementȱ theȱsaidȱArticle,ȱParliamentȱhasȱenactedȱtheȱ2009ȱAct,ȱoneȱhasȱtoȱ judgeȱtheȱ
validityȱofȱ theȱsaidȱActȱ inȱ theȱ lightȱofȱ theȱprincipleȱofȱreasonablenessȱ inȱArticleȱ19(6),ȱ
particularly,ȱwhenȱinȱT.M.A.ȱPaiȱFoundationȱandȱinȱP.A.ȱInamdarȱv.ȱStateȱofȱMaharashtraȱ
[(2005)ȱ6ȱSCCȱ537],ȱitȱhasȱbeenȱheldȱthatȱrightȱtoȱestablishȱandȱadministerȱanȱeducationalȱ
institutionȱfallsȱunderȱArticleȱ19(1)(g)ȱofȱtheȱConstitution”.ȱ

67ȱȱT.M.A.ȱPaiȱFoundationȱv.ȱStateȱofȱKarnatakaȱA.I.R.ȱ2003ȱS.C.ȱ355ȱatȱparasȱ20,ȱ25.ȱ
68ȱȱ Id.ȱatȱ49.ȱ(TheȱCourtȱobservedȱthatȱ‘Theȱideaȱofȱanȱacademicȱdegreeȱasȱaȱʺprivateȱgoodʺȱthatȱ

benefitsȱtheȱindividualȱratherȱthanȱaȱ̋ publicȱgoodʺȱforȱsocietyȱisȱnowȱwidelyȱaccepted).ȱ
69ȱȱAshokaȱKumarȱThakurȱv.ȱUnionȱofȱIndiaȱA.I.R.ȱ2008ȱS.C.ȱ(Supp)ȱ1ȱatȱparaȱ125ȱholding:ȱ

“…Thisȱ wouldȱ amountȱ toȱ nationalizationȱ ofȱ seatsȱ whichȱ hasȱ beenȱ specificallyȱ
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efficiency,70ȱand,ȱHumanȱRightsȱv.ȱTheȱRightȱtoȱDevelopment.71ȱAnȱenormousȱparadoxȱhasȱ
arisenȱasȱtoȱhowȱtoȱresolveȱconflictȱbetweenȱtheȱoldȱpositionȱofȱtheȱeducationȱbeingȱaȱ
‘charity’ȱ andȱ theȱ newȱ institutionȱ ofȱ privateȱ individual’sȱ right,ȱ autonomy,ȱ goodȱ orȱ
‘occupation’ȱforȱlivelihoodȱandȱforȱprofit.72ȱHowever,ȱweȱwillȱnotȱelaborateȱonȱtheȱthreadȱ
here,ȱitȱconstitutesȱaȱsubjectȱmatterȱofȱtheoreticalȱanalysisȱunderȱSectionȱIVȱbelow.ȱInȱthisȱ
Sectionȱourȱpurposeȱisȱtoȱsense,ȱwhatȱinterestsȱtheseȱargumentsȱareȱmadeȱtoȱserveȱbyȱtheȱ
legalȱfraternity?ȱ

Sociological/AnthropologicalȱHistory:ȱTheȱStateȱandȱPublicȱFunctionȱ
Letȱusȱappreciateȱsomeȱcoreȱdissimilaritiesȱthatȱsocieties,ȱinȱitsȱbroadestȱsense,ȱinȱmodernȱ
andȱ pre‐modernȱ erasȱ share.ȱ Oneȱ needs,ȱ however,ȱ toȱ comprehendȱ thatȱ legalȱ andȱ
psychologicalȱnotions:ȱ sovereign‐nation‐stateȱ ofȱ today,ȱ allȱ embracing,ȱverticallyȱ atȱ theȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

disapprovedȱ inȱPaiȱFoundation.ȱSuchȱ impositionȱofȱquotaȱofȱStateȱ seatsȱorȱ enforcingȱ
reservationȱpolicyȱofȱtheȱStateȱonȱavailableȱseatsȱinȱunaidedȱprofessionalȱinstitutionsȱareȱ
actsȱconstitutingȱseriousȱencroachmentȱonȱtheȱrightȱandȱautonomyȱofȱprivateȱprofessionalȱ
educationalȱ institutions.ȱ Suchȱ appropriationȱ ofȱ seatsȱ canȱ alsoȱ notȱ beȱ heldȱ toȱ beȱ aȱ
regulatoryȱmeasureȱinȱtheȱinterestȱofȱminorityȱwithinȱtheȱmeaningȱofȱArticleȱ30(1),ȱorȱaȱ
reasonableȱ restrictionȱwithinȱ theȱmeaningȱofȱArticleȱ19(6)ȱofȱ theȱConstitution.ȱMerelyȱ
becauseȱtheȱresourcesȱofȱtheȱStateȱinȱprovidingȱprofessionalȱeducationȱareȱlimited,ȱprivateȱ
educationalȱinstitutions,ȱwhichȱintendȱtoȱprovideȱbetterȱprofessionalȱeducation,ȱcannotȱbeȱ
forcedȱbyȱtheȱStateȱtoȱmakeȱadmissionsȱavailableȱonȱtheȱbasisȱofȱreservationȱpolicyȱtoȱlessȱ
meritoriousȱcandidate.ȱ…”ȱ.ȱ

70ȱȱSeeȱModernȱSchoolȱv.ȱUnionȱofȱIndiaȱA.I.R.ȱ2004ȱS.C.ȱ2236ȱatȱParaȱ15,ȱstating:ȱ
Asȱfarȱbackȱasȱ1957,ȱitȱhasȱbeenȱheldȱbyȱthisȱCourtȱinȱtheȱcaseȱofȱStateȱofȱBombayȱv.ȱR.ȱM.ȱD.ȱ
Chamarbaugwala,ȱreportedȱinȱ(AIRȱ1957ȱSCȱ699)ȱthatȱeducationȱisȱperȱseȱanȱactivityȱthatȱisȱ
charitableȱinȱnature.ȱImpartingȱofȱeducationȱisȱaȱStateȱfunction.ȱTheȱState,ȱhowever,ȱhavingȱ
regardȱtoȱitsȱfinancialȱconstraintsȱisȱnotȱalwaysȱinȱaȱpositionȱtoȱperformȱitsȱduties.ȱ

71ȱȱ IslamicȱAcademyȱofȱEducationȱv.ȱStateȱofȱKarnatakaȱA.I.R.ȱ2003ȱS.C.ȱ3724ȱatȱparaȱ219:ȱ
Theȱrightȱ toȱestablishȱprofessionalȱcollegesȱbothȱbyȱminoritiesȱandȱnon‐minoritiesȱhasȱ
beenȱfoundȱinȱArticleȱ19(1)ȱ(g)ȱasȱalsoȱArticleȱ30ȱofȱtheȱConstitutionȱofȱIndia.ȱ…Theseȱrightsȱ
…shouldȱbeȱconstruedȱliberally...ȱTheȱrightȱofȱaȱminorityȱisȱaȱhumanȱrightȱsoȱalsoȱtheȱrightȱ
ofȱdevelopment.ȱRightȱ ofȱdevelopmentȱ findsȱplaceȱ inȱWTOȱ andȱGATT.ȱ Itȱ takesȱ intoȱ
considerationȱglobalisationȱandȱopeningȱupȱofȱeconomyȱ…Theȱrightȱofȱdevelopmentȱfromȱ
theȱhumanȱrightȱpointȱofȱviewȱmustȱbeȱconstruedȱliberallyȱ…ȱtheȱlatterȱshouldȱbeȱallowedȱ
toȱprevailȱsubjectȱtoȱprotectionȱofȱtheȱbasicȱminorityȱrights.ȱ

72ȱȱSeeȱPramatiȱEducationalȱ&ȱCulturalȱTrustȱv.ȱUOIȱ(2014)ȱ8ȱS.C.C.ȱ1ȱParaȱ19(ConstitutionȱBench):ȱ
“…theȱcontentȱofȱtheȱrightȱunderȱArticleȱ19(1)ȱ(g)ȱofȱprivateȱeducationalȱinstitutions,ȱ…ȱ
includesȱ theȱ rightȱ toȱ theirȱchoiceȱandȱautonomyȱofȱadministration,ȱbutȱ (accordingȱ to)ȱ
T.M.A.ȱPai,...ȱthisȱrightȱandȱautonomyȱwillȱnotȱbeȱaffectedȱifȱaȱsmallȱpercentageȱofȱstudentsȱ
belongingȱ toȱ weakerȱ andȱ backwardȱ sectionsȱ ofȱ theȱ societyȱ wereȱ grantedȱ freeshipsȱ orȱ
scholarships,ȱifȱnotȱgrantedȱbyȱtheȱGovernment.ȱThisȱwasȱtheȱcharitableȱelementȱofȱtheȱrightȱ
toȱ establishȱ andȱ administerȱ privateȱ educationalȱ institutionsȱ underȱ Articleȱ 19(1)ȱ (g)ȱ ofȱ theȱ
Constitution.ȱHence,ȱ theȱ identityȱofȱ theȱ rightȱofȱprivateȱeducationalȱ institutionsȱunderȱ
Articleȱ19(1)(g)ȱofȱtheȱConstitutionȱasȱinterpretedȱbyȱthisȱCourt,ȱwasȱnotȱtoȱbeȱdestroyedȱ
byȱadmissionsȱfromȱamongstȱeducationallyȱandȱsociallyȱbackwardȱclassesȱofȱcitizensȱasȱ
wellȱasȱtheȱScheduledȱCastesȱandȱtheȱScheduledȱTribes”.ȱ(Emphasisȱadded).ȱ
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apexȱofȱtheȱhumanȱinstitutionsȱandȱclaimingȱallȱpowers/rightsȱoverȱtheȱentireȱaffairsȱandȱ
lifeȱofȱpeople,ȱareȱaȱproductȱofȱaȱspecificȱcultureȱandȱhistoricalȱcontingencyȱoccurringȱinȱ
theȱWesternȱsociety.ȱThisȱomnibusȱandȱomnipotentȱentityȱofȱtodayȱwasȱspreadȱintoȱtwoȱ
halvesȱ tillȱ theȱestablishmentȱofȱtheȱEuropeanȱruleȱ inȱIndia.ȱOneȱhalfȱcanȱbeȱcalledȱasȱ
‘socialȱstate’ȱandȱtheȱother,ȱ‘politicalȱstate’.ȱFirstly,ȱinȱpre‐modernȱsocieties,ȱtheȱsocial‐ȱ
legalȱandȱeconomicȱonȱtheȱoneȱhandȱandȱpoliticalȱonȱtheȱother,ȱprocesses/institutionsȱ
existedȱorȱoperatedȱinȱrealms,ȱrelativelyȱautonomousȱtoȱeachȱother.73ȱForȱinstance,ȱforȱ
practicingȱasȱaȱvaidȱ (physician)ȱorȱ takingȱupȱ theȱprofessionȱofȱ teachingȱorȱdrivingȱaȱ
bullockȱcart,ȱbeingȱaȱpunchȱ(judge)ȱrunningȱaȱshop,ȱforȱmarriage,ȱorȱforȱproducingȱorȱ
manufacturingȱ someȱ goods,ȱ etc.,ȱ oneȱ didȱ notȱ needȱ anyȱ certificate,ȱ recognition,ȱ
permissionȱorȱlicenseȱfromȱtheȱemperor/kingȱ(synonymousȱofȱstate).74ȱThings,ȱaffairsȱorȱ
actionsȱestablishedȱtodayȱasȱsovereignȱorȱstateȱfunctionȱquiteȱnaturallyȱremainedȱinȱtheȱ
handsȱ ofȱ villageȱ communitiesȱ forȱ millenniums.ȱ Thisȱ situationȱ sometimesȱ hasȱ
encouragedȱhistoriansȱtoȱregardȱtheseȱcommunitiesȱtoȱbeȱpoliticalȱthanȱmerelyȱsocial.ȱ
Forȱinstance,ȱWalterȱNealeȱobservesȱthatȱ‘anȱIndianȱvillageȱwasȱtraditionallyȱregardedȱ
moreȱasȱaȱpoliticalȱthanȱeconomicȱunit’.75ȱSuchȱreadingsȱofȱancientȱvillageȱobscureȱtheȱ
natureȱofȱtheȱsocietiesȱinȱtheȱtwoȱphasesȱofȱtheȱhistory.ȱTheȱdistinctionȱisȱinstitutivelyȱ
realizableȱ ifȱoneȱdoesȱnotȱmissȱ theȱhistoricalȱ truthȱ thatȱessentialȱbasisȱofȱ theȱvillageȱ
communitiesȱwereȱ notȱ positive/constitutionalȱ rights,ȱ liberties,ȱ powerȱ andȱ liabilities.ȱ
Secondly,ȱemperorȱorȱkingȱ(politicalȱstate)ȱhadȱhardlyȱanyȱauthorityȱandȱresponsibility,ȱ
both,ȱtoȱinterfereȱwithȱnormsȱorȱinstitutionsȱinȱtheȱformerȱsuchȱasȱeducation,ȱlivelihood,ȱ
healthȱbusinessȱguildsȱorȱallocationȱandȱmanagementȱofȱ theȱ resourcesȱofȱ theȱvillageȱ
communities,ȱprincipalȱ constituentȱ ofȱ theȱ social‐legal‐economicȱ (socialȱ state)ȱ inȱpre‐
modern,ȱsoȱlongȱitȱdidȱnotȱbecomeȱanȱimpedimentȱinȱtheȱrealizationȱofȱ‘entitlement’ȱofȱ
theȱpoliticalȱ state:ȱcollectionȱofȱ revenue76ȱandȱ inȱ theȱwayȱofȱcommandingȱcontinuedȱ
loyaltiesȱ ofȱ theȱ subjectȱ orȱ exigenciesȱ ofȱwar.ȱEminentȱ sociologist,ȱProf.ȱRamkrishnaȱ
Mukherjeeȱconcludesȱthatȱ‘almostȱallȱfunctionsȱofȱtheȱ(today’s)ȱgovernment,ȱexceptȱthatȱ
ofȱarmy,ȱforeignȱpolicy,ȱandȱwarȱwasȱdischargedȱ throughȱ theȱagencyȱofȱ localȱbodiesȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
73ȱȱSeeȱgenerallyȱIrfanȱHabib,ȱTHEȱAGRARIANȱSYSTEMȱOFȱMUGHALȱINDIAȱ1556‐1707ȱ(Chap.ȱIV,ȱ3rdȱedn.ȱ

2014);ȱRamkrishnaȱMukherjee,ȱTHEȱDYNAMICSȱOFȱAȱRURALȱSOCIETY:ȱAȱSTUDYȱOFȱTHEȱECONOMICȱ
STRUCTUREȱINȱBENGALȱVILLAGESȱ(1957);ȱR.ȱS.ȱSharma,ȱEARLYȱMEDIEVALȱINDIANȱSOCIETY:ȱAȱSTUDYȱINȱ
FEUDALIZATIONȱ(2003);ȱH.ȱB.ȱBadenȱPawell,ȱTHEȱORIGINȱANDȱGROWTHȱVILLAGEȱCOMMUNITIESȱOFȱ
INDIAȱ(1899).ȱ

74ȱȱStateȱSovereigntyȱ inȱModernȱdayȱ isȱexclusionaryȱ inȱ itsȱ functionality,ȱ thoughȱ functionsȱasȱ ifȱ
nothingȱremainsȱoutsideȱofȱitsȱrealm;ȱsomethingȱlikeȱ“CertificatoryȱSovereignty”.ȱForȱaȱdetailedȱ
analysisȱonȱthisȱissue,ȱSeeȱMichelȱFoucault,ȱBIRTHȱOFȱBIOPOLITICS:ȱLECTURESȱATȱTHEȱCOLLEGEȱDEȱ
FRANCEȱ1978‐79ȱ(MichelȱSenellartȱed.ȱ2004).ȱȱ

75ȱȱQuotedȱinȱH.ȱC.ȱL.ȱMerillat,ȱLANDȱANDȱTHEȱCONSTITUTIONȱINȱINDIAȱn.ȱ22ȱatȱ32ȱ(1970).ȱWalterȱC.ȱ
Neale,ȱLandȱisȱtoȱRuleȱinȱLANDȱCONTROLȱANDȱSOCIALȱSTRUCTUREȱINȱINDIANȱHISTORYȱ(RobertȱEricȱ
Frykenbergȱed.ȱ1969).ȱ

76ȱȱH.ȱB.ȱBadenȱPawell,ȱLAND‐SYSTEMSȱOFȱBRITISHȱINDIA:ȱAȱMANUALȱOFȱTHEȱLAND‐TENURESȱANDȱOFȱTHEȱ
SYSTEMSȱOFȱLAND‐REVENUEȱADMINISTRATIONȱPREVALENTȱ INȱTHEȱSEVERALȱPROVINCESȱVOL.ȱ Iȱ129ȱ
(1892).ȱSeeȱalsoȱTHEȱSACREDȱBOOKȱOFȱTHEȱEASTȱVol.ȱXXVȱTHEȱLAWSȱOFȱMANUȱEd.ȱF.ȱMaxȱMuller,ȱ
GȱBuhlerȱtrans.ȱVȱIIȱ305,ȱ307.ȱ
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(villageȱcommunities)ȱ…’77ȱThirdly,ȱitȱdoesȱnotȱmeanȱthatȱindividualsȱwereȱleftȱtoȱtheirȱ
ownȱlotȱonlyȱrecourseȱbeingȱavailableȱtoȱself‐help.ȱLivelihood,ȱhealthȱandȱsimilarȱotherȱ
entities,ȱparticularlyȱeducation,ȱoccupiedȱstatus78ȱofȱsocialȱgoodsȱandȱwereȱadministeredȱ
accordingȱ toȱ theirȱ naturalȱ socialȱ purpose(s)ȱ groundedȱ onȱ theȱ socialȱ institutionȱ ofȱ
property79ȱconstitutingȱtheȱbedrockȱofȱtheȱsocialȱstate.ȱAndȱlastly,ȱindividualȱmembersȱ
ofȱtheȱvillageȱundertookȱorȱwereȱassignedȱspecificȱcalling,ȱprofessionȱorȱoccupationȱasȱaȱ
commitmentȱandȱmissionȱforȱlifeȱinȱtheȱspiritȱofȱserviceȱtoȱtheȱcommunityȱheȱbelongedȱ
orȱ humanityȱ inȱ general,ȱ whichȱ mightȱ beȱ understoodȱ asȱ transcendentalȱ individualȱ
egoism.80ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
77ȱȱSeeȱ RamkrishnaȱMukherjee,ȱ THEȱ DYNAMICSȱ OFȱ Aȱ RURALȱ SOCIETY:ȱAȱ STUDYȱ OFȱ THEȱ ECONOMICȱ

STRUCTUREȱINȱBENGALȱVILLAGESȱ18ȱ(1957).ȱHeȱfurtherȱobserves,ȱ ‘onȱtheȱotherȱhandȱtheȱvillageȱ
communitiesȱwereȱsuchȱindependentȱandȱpowerfulȱsocialȱunitsȱthat,ȱkingsȱmayȱimposeȱanyȱ
numberȱofȱtaxes,ȱeventuallyȱthoseȱonlyȱcouldȱbeȱrealizedȱwhichȱtheȱvillageȱcouncilsȱcouldȱagreeȱ
toȱcollect’.ȱ

78ȱȱSeeȱgenerallyȱHetukarȱJha,ȱDecayȱofȱVillageȱCommunityȱandȱtheȱDeclineȱofȱVernacularȱEducationȱinȱ
BiharȱandȱBengalȱinȱtheȱColonialȱEra:ȱAȱSociologicalȱReviewȱ38(1)ȱIndianȱHistoricalȱReviewȱ(2011).ȱ

79ȱȱSirȱHeneryȱMaine,ȱANCIENTȱLAWS:ȱITSȱCONNECTIONȱWITHȱTHEȱEARLYȱHISTORYȱOFȱTHEȱSOCIETYȱANDȱ
ITSȱRELATIONȱTOȱMODERNȱIDEASȱ260‐265ȱ(1885)ȱobservingȱthatȱ“TheȱVillageȱCommunityȱofȱIndiaȱ
isȱatȱonceȱanȱorganizedȱpatriarchalȱsocietyȱandȱanȱassemblageȱofȱco‐proprietors.ȱTheȱpersonalȱ
relationsȱtoȱeachȱotherȱofȱtheȱmenȱwhoȱcomposeȱitȱareȱindistinguishablyȱconfoundedȱwithȱtheirȱ
proprietaryȱrights,ȱandȱtoȱtheȱattemptsȱofȱtheȱEnglishȱfunctionariesȱtoȱseparateȱtheȱtwoȱmayȱbeȱ
assignedȱsomeȱofȱtheȱmostȱformidableȱmiscarriagesȱofȱAnglo‐IndianȱAdministration.ȱ…butȱtheȱ
Communityȱisȱmoreȱthanȱaȱbrotherhoodȱofȱrelativesȱandȱmoreȱthanȱanȱassociationȱofȱpartners.ȱ
…ȱItȱisȱanȱorganizedȱsociety,ȱandȱbesidesȱprovideȱforȱtheȱmanagementȱofȱtheȱcommonȱfundȱ…ȱ
aȱcompleteȱstaffȱofȱfunctionariesȱforȱinternalȱgovernment,ȱadministrationȱofȱjusticeȱandȱotherȱ
publicȱduties”;ȱKarlȱRenner,ȱTHEȱPRIVATEȱINSTITUTIONSȱOFȱLAWȱANDȱTHEIRȱSOCIALȱFUNCTIONȱ81ȱ
(1949,ȱ1976).ȱTheȱlegalȱconceptȱ(ofȱpropertyȱasȱabsolute,ȱunlimitedȱwithȱelementȱofȱexclusivity)ȱ
isȱtheȱmostȱsimpleȱandȱself‐containedȱconceptȱimaginable…ȱyetȱmedievalȱlawȱdidȱnotȱknowȱthisȱ
formȱofȱassignationȱofȱaȱthingȱtoȱaȱperson,ȱ…ȱseveralȱpersonsȱwereȱcapableȱofȱhavingȱrightsȱinȱ
remȱsimultaneouslyȱofȱequalȱranksȱinȱtheȱsameȱpieceȱofȱlandȱ(thusȱtheȱconceptȱisȱaȱrecentȱone).ȱ
…Theȱ conceptȱ hasȱ itsȱ twinȱ brothers:ȱ theȱ rightȱ ofȱ personalȱ liberty”;ȱ seeȱ alsoȱ Ramkrishnaȱ
Mukherjee,ȱTHEȱDYNAMICSȱOFȱAȱRURALȱSOCIETY:ȱAȱSTUDYȱOFȱTHEȱECONOMICȱSTRUCTUREȱINȱBENGALȱ
VILLAGESȱ18ȱ(1957)ȱthatȱ“…theȱvillageȱcommunityȱsystemȱbecameȱtheȱmostȱdominantȱformȱofȱ
socio‐economicȱ organizationȱ inȱ Indiaȱ fromȱ Mauryanȱ andȱ Guptaȱ period…ȱ Whatȱ isȱ ofȱ
importanceȱtoȱnoteȱhereȱisȱthatȱinȱthisȱvillageȱcommunityȱsystem,ȱcharacterizedȱbyȱself‐sufficientȱ
andȱ autonomousȱ villageȱ units,ȱ landȱwasȱ heldȱ communallyȱ byȱ entireȱ village,ȱ soȱ thatȱ eachȱ
householdȱlivedȱonȱsubsistenceȱproductionȱonȱtheȱlandȱallottedȱtoȱitȱunderȱusufractuaryȱrights”;ȱ
C.ȱB.ȱMacpherson,ȱPROPERTY:ȱMAINSTREAMȱANDȱCRITICALȱPOSITIONSȱ3‐12ȱ(1978).ȱMacphersonȱhasȱ
distinguishedȱthreeȱkindsȱofȱtheȱconceptsȱofȱproperty:ȱpropertyȱreferringȱtoȱtheȱthingȱitselfȱasȱ
‘privateȱproperty’;ȱactionableȱclaimȱ/ȱguaranteeȱnotȱtoȱbeȱexcludedȱorȱtheȱrightȱtoȱaccessȱtoȱtheȱ
thingȱorȱbenefitȱasȱ‘commonȱpropertyȱ‘andȱlastlyȱtheȱ‘stateȱproperty’ȱsignifyingȱtheȱrightsȱthatȱ
stateȱhas.ȱTheȱrightȱisȱnotȱcreatedȱbyȱtheȱstateȱbutȱkeptȱtoȱitselfȱorȱhasȱtakenȱoverȱfromȱprivateȱ
individuals.ȱSuchȱasȱtheȱrightȱtoȱuseȱairȱwavesȱmayȱbeȱretainedȱwhollyȱorȱpartiallyȱbyȱtheȱstate,ȱ
railways,ȱorȱstateȱpropertyȱinȱtheȱthings.ȱ

80ȱȱBhikhuȱParekh,ȱTheȱModernȱConceptionȱ ofȱRightȱ andȱ itsȱMarxistȱCritiqueȱ inȱTHEȱRIGHTȱTOȱBEȱ
HUMANEȱ(UpendraȱBaxiȱed.ȱ1987).ȱȱ
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Educationȱandȱ‘State’ȱinȱPre‐ModernȱIndiaȱ
Asȱindicatedȱabove,ȱtheȱpoliticalȱstateȱhadȱhardlyȱanythingȱtoȱdoȱwithȱtheȱeducationȱforȱ
generalȱpublic,ȱyet,ȱ categorically,ȱ itȱmustȱbeȱ statedȱ thatȱ itȱwasȱnotȱ theȱ soleȱorȱ evenȱ
primaryȱresponsibilityȱofȱparents.ȱAȱgeneralȱsurveyȱofȱtheȱauthorities81ȱonȱpre‐modernȱ
IndiaȱgivesȱanȱunequivocalȱconclusionȱthatȱIndiaȱwasȱaȱlandȱofȱvillageȱcommunities.ȱTheȱ
managementȱofȱaffairsȱofȱtheȱcommunityȱwasȱdoneȱbyȱpunchasȱ(headmen),ȱsomeȱsortȱofȱ
villageȱ oligarchy,ȱ thereȱ areȱ evidenceȱ ofȱ theȱ bodyȱ havingȱ heterogeneousȱ character.82ȱ
Villagesȱfunctionedȱasȱself‐sufficientȱunitȱhavingȱabundantȱsourcesȱofȱincomeȱthatȱwentȱ
toȱ theȱ ‘commonȱ fund’ȱ ofȱ theȱ village.83ȱ Someȱ studiesȱ tracesȱ theȱdevelopmentȱ ofȱ theȱ
autonomousȱ villageȱ unitsȱ fromȱ Mauryanȱ andȱ Guptaȱ periods.84ȱ Accordingȱ toȱ Prof.ȱ
Sharma,ȱ villageȱ communitiesȱ enjoyedȱ corporateȱ unityȱ withȱ commonȱ feelingȱ ofȱ
belongingness.ȱ ‘…ȱThisȱsenseȱofȱbelongingnessȱwasȱstrengthenedȱbyȱ theȱblendingȱofȱ
agricultureȱandȱhandicraftsȱbasedȱonȱtheȱjajmaniȱsystemȱ…ȱaȱphenomenonȱunderȱAsiaticȱ
modeȱofȱproduction’.85ȱItȱisȱinterestingȱtoȱseeȱwhatȱareȱtheȱusagesȱtoȱwhichȱtheȱcommonȱ
fundȱ ofȱ theȱ villageȱwasȱputȱup?ȱ Importantȱ amongȱ themȱ are;ȱmeetingȱ theȱ revenueȱ
demandȱ onȱ theȱ village,ȱ dammingȱ ofȱ waterȱ channels,ȱ repaymentȱ ofȱ loans,ȱ naturalȱ
calamities,ȱpaymentȱ toȱ patwari,ȱ kanungoȱ andȱ theȱ landȱ surveyor,ȱ agriculturalȱ inputs,ȱ
hospitabilityȱofȱ strangers,ȱ charityȱ toȱbeggars,ȱgeneralȱ entertainmentȱ or/andȱ towardsȱ
meetingȱ theȱmoralȱ responsibilitiesȱ ofȱ theȱ village.86ȱ Itȱ isȱ noteworthyȱ thatȱ patwari,ȱ anȱ
accountantȱ onȱ behalfȱ ofȱpeasants,ȱwasȱ foundȱ invariably,ȱ inȱ allȱ villages.ȱTheȱ villageȱ
collectivelyȱwasȱtheȱemployerȱofȱtheȱfunctionaryȱcalledȱpatwari,ȱwhoseȱsuccessorȱbecomeȱ
theȱmodernȱstateȱhavingȱgovernmentȱservant.87ȱ

Especiallyȱwithȱreferenceȱtoȱeducation,ȱaȱuniqueȱdualismȱexisted.ȱTwoȱsetȱofȱeducationalȱ
arrangementsȱwereȱfound.ȱOne,ȱforȱtheȱrulingȱclassesȱandȱhighȱvernas:ȱsanskritȱeducationȱ
andȱforȱMuslims,ȱsimilarȱsetupȱinȱtheȱformȱofȱmadarsaȱtoȱwhichȱgeneralȱpopulationȱhadȱ
littleȱaccess.88ȱTheȱcontentȱandȱnatureȱofȱlearningȱinȱsuchȱinstitutionsȱhadȱlittleȱtoȱdoȱwithȱ
theȱgeneralȱeconomicȱandȱsocialȱactivitiesȱofȱtheȱcommunity.ȱItȱwasȱprimarilyȱintendedȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
81ȱȱSeeȱsupraȱnotesȱ76‐79.ȱ
82ȱȱSeeȱHabib,ȱsupraȱnoteȱ73ȱatȱ149.ȱ
83ȱȱ Idȱatȱ152.ȱTheȱfundȱcomprisesȱofȱproceedsȱfromȱalienationȱofȱcommon/wasteȱland,ȱpaymentsȱ

fromȱindividualȱpeasants,ȱincomeȱfromȱcommonȱpropertyȱetc.ȱ
84ȱȱSeeȱRamkrishnaȱMukherjee,ȱ THEȱDYNAMICSȱOFȱAȱRURALȱSOCIETY:ȱAȱSTUDYȱOFȱTHEȱECONOMICȱ

STRUCTUREȱINȱBENGALȱVILLAGESȱ16ȱ(1957).ȱ
85ȱȱR.S.ȱSharma,ȱEARLYȱMEDIEVALȱINDIANȱSOCIETY:ȱAȱSTUDYȱINȱFEUDALISATIONȱ229ȱ(2003).ȱ
86ȱȱHabibȱsupraȱnoteȱ73ȱatȱ154‐155.ȱ
87ȱȱ Id.ȱ
88ȱȱSeeȱWILLIAMȱADAM’S,ȱ(FIRST)ȱREPORTȱONȱVERNACULARȱEDUCATIONȱINȱBENGALȱANDȱBIHARȱ18,ȱ27,ȱ

(1935)ȱ(Submittedȱtoȱgovernmentȱinȱ1935,ȱSecondȱinȱ1936,ȱandȱThirdȱreportȱinȱ1938).ȱAvailableȱ
at:ȱ https://archive.org/stream/AdamsReportsOnVernacularEducationInBengalAndȱ
Beharcalcutta1868/AdamsReports‐ocr#page/n69/mode/1upȱ(lastȱvisitedȱ26ȱJan.,ȱ2015);ȱHetukarȱ
Jha,ȱDecayȱofȱVillageȱCommunityȱandȱtheȱDeclineȱofȱVernacularȱEducationȱinȱBiharȱandȱBengalȱinȱtheȱ
ColonialȱEra:ȱAȱSociologicalȱReviewȱ38(1)ȱIndianȱHistoricalȱReviewȱ(2011);ȱLajpatȱRai,ȱUNHAPPYȱ
INDIAȱ29ȱ(1928).ȱ
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toȱpreserveȱandȱperpetuateȱtheȱsocialȱpowerȱstructureȱcontrolledȱbyȱtheȱeliteȱcastes.ȱItȱ
appearsȱ thatȱ thisȱ sortȱ ofȱ educationȱ wasȱ privateȱ responsibilitiesȱ ofȱ theȱ individualȱ
householdȱorȱreligiousȱinstitutionsȱandȱtheȱvillageȱcommunityȱ(readȱsocialȱstate)ȱdidȱnotȱ
shoulderȱtheȱresponsibilityȱofȱeliteȱeducation.89ȱ

Fromȱtheȱancientȱtimes,ȱhowever,ȱsideȱbyȱside,ȱaȱsystemȱofȱbasicȱ(elementary,ȱvernacularȱ
orȱindigenous)ȱeducationalȱinstitutionsȱopenȱtoȱallȱmembersȱofȱtheȱcommunity,ȱpathsalaȱ
andȱmuktabȱwereȱ inȱ placeȱ toȱ fulfilȱ theȱ socio‐economicȱ requirementȱ ofȱ theȱ agrarianȱ
community.ȱThereȱexists,ȱboth,ȱofficialȱandȱacademicȱrecords,90ȱtestifyingȱtheȱexistenceȱ
ofȱaȱwell‐developedȱsystemȱofȱ‘commonȱschools’ȱinȱallȱpartsȱofȱtheȱcountry.ȱOneȱofȱtheȱ
mostȱimportantȱreportȱwasȱpreparedȱbyȱWilliamȱAdamȱinȱ1835ȱwithȱrespectȱtoȱBengal.ȱ
AloneȱinȱtheȱprovinceȱofȱBengalȱmoreȱthanȱ1,00,000ȱcommonȱschoolsȱwereȱfound.91ȱ

Someȱimportantȱfeaturesȱofȱtheȱ‘commonȱschoolȱsystem’ȱareȱenlighteningȱforȱtheȱnotionsȱ
ofȱ stateȱ andȱ societyȱ ofȱ ourȱ presentȱ time.ȱ One,ȱ educationȱwasȱ notȱ compulsoryȱ butȱ
voluntary.ȱTwo,ȱtheȱvillageȱschool/ȱpathsalaȱorȱmuktabȱwasȱopenȱtoȱallȱclasses,ȱcatesȱorȱ
vernas.ȱChildrenȱofȱallȱcastes,ȱhigherȱandȱlower,ȱreceivedȱsameȱeducationȱinȱtheȱcommonȱ
schoolȱsittingȱtogetherȱandȱparticipatingȱinȱtheȱsameȱlearningȱprocess.ȱTheȱteachersȱdidȱ
notȱbelongȱtoȱorȱteachingȱwasȱnotȱmonopolizedȱbyȱBrahmanasȱorȱotherȱsoȱcalledȱhigherȱ
castes.ȱ Indiscriminately,ȱ teachersȱ ofȱ theȱvillageȱ schoolsȱ belongedȱ toȱ lowerȱ castesȱ orȱ
sectionsȱ ofȱ theȱ community.92ȱ Theȱ contentȱ ofȱ learningȱ impartedȱ toȱ pupilsȱ mainlyȱ
included….ȱ reading,ȱwriting,ȱ accounting,ȱ arithmeticȱ andȱ skillsȱ neededȱ toȱ carryȱ outȱ
differentȱ economicȱ activitiesȱ inȱ theȱ community,ȱ primarilyȱ subsistenceȱ agriculturalȱ
economy.93ȱ

Theȱ lastȱfeature,ȱ thatȱ isȱ theȱmostȱsignificantȱ forȱusȱhere,ȱ isȱwhatȱkindȱofȱrelationshipȱ
existedȱbetweenȱtheȱvillageȱasȱtheȱcorporateȱunityȱ(socialȱstate)ȱandȱtheȱschools?ȱWhatȱ
controlȱ andȱ responsibilityȱ theȱ formerȱhadȱ inȱ respectȱ ofȱ establishment,ȱ runningȱ andȱ
maintenanceȱofȱtheȱlatter,ȱasȱtheȱvillageȱcommunityȱhadȱuponȱitself,ȱtowardsȱalmostȱallȱ
publicȱgoods?ȱTheȱanswerȱtoȱ theseȱquestionsȱmustȱbeȱappreciatedȱ inȱ theȱ lightȱofȱtheȱ
socialȱ realitiesȱ ofȱ theȱ subsistenceȱ levelȱ agriculturalȱ economyȱ obtainingȱ inȱ thatȱ time.ȱ
Elementaryȱeducation,ȱbeyondȱallȱdoubts,ȱenjoyedȱtheȱstatusȱofȱpublicȱgoodȱasȱopposedȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
89ȱȱE.F.ȱ Keay,ȱ ANCIENTȱ INDIANȱ EDUCATION:ȱANȱ INQUIRYȱ INTOȱ ITSȱ ORIGINS,ȱDEVELOPMENTS,ȱ ANDȱ

IDEALSȱ(1918).ȱ
90ȱȱReportȱ ofȱ theȱ Indianȱ EducationȱCommissionȱ byȱWilliamȱHunterȱ 17ȱ (1883),ȱ theȱHunterȱ reportȱ

reconfirmȱAdam’sȱfindingȱofȱoneȱlakhȱschoolsȱinȱBengalȱandȱobservesȱthatȱCouncilȱofȱEducation,ȱ
establishedȱinȱ1842‐43,ȱmadeȱnoȱattemptȱtoȱimproveȱ100000ȱindigenousȱvillageȱschools,ȱthoughȱ
theȱCouncilȱwasȱableȱtoȱcreateȱaȱgeneralȱsenseȱofȱpecuniaryȱvalueȱofȱaȱgoodȱeducationȱimpartedȱ
inȱ governmentȱ schools.ȱWILLIAMȱADAM’SȱReportȱ seeȱ noteȱ 96;ȱ E.ȱ F.ȱKeay,ȱANCIENTȱ INDIANȱ
EDUCATION:ȱANȱ INQUIRYȱ INTOȱ ITSȱORIGINS,ȱDEVELOPMENTS,ȱANDȱ IDEALSȱ (1918);ȱ JohnȱMathai,ȱ
VILLAGEȱGOVERNMENTȱINȱBRITISHȱINDIAȱ39‐40ȱ(1915);ȱHetukarȱJha,ȱDecayȱofȱVillageȱCommunityȱandȱ
theȱDeclineȱofȱVernacularȱEducationȱ inȱBiharȱandȱBengalȱ inȱtheȱColonialȱEra:ȱAȱSociologicalȱReviewȱ
38(1)ȱIndianȱHistoricalȱReviewȱ(2011);ȱLajpatȱRai,ȱUNHAPPYȱINDIAȱ29ȱ(1928).ȱ

91ȱȱAdam’sȱReport,ȱsupraȱnoteȱ88.ȱȱ
92ȱȱ Id.;ȱHetukarȱJha,ȱsupraȱnoteȱ78.ȱ
93ȱȱSeeȱsourcesȱcitedȱsupraȱnotesȱ73,ȱ76‐79ȱ&ȱ88‐90.ȱ



ȱ StateȱandȱEqualityȱfromȱSadācār(a)ȱtoȱBazaar…ȱ 29ȱ

�

toȱ theȱ higherȱ learningsȱ inȱ Sanskritȱ andȱ inȱmadarsas,ȱmonopolizedȱ byȱ rulingȱ classes,ȱ
treatedȱasȱindividualȱgoodȱtoȱwhichȱtheȱvillageȱcommunityȱhadȱlittleȱdirectȱconcern.ȱȱ

Thereȱareȱauthoritativeȱstudiesȱofȱtheȱvillageȱsystem,ȱwhichȱconnectȱtheȱpositionȱofȱtheȱ
schoolmasterȱ(teachersȱofȱindigenousȱschools)ȱtoȱthatȱofȱwhatȱProf.ȱSharmaȱdesignatesȱ
asȱ Jajmaniȱ systemȱofȱ theȱAsiaticȱmodeȱofȱproduction.ȱWritingȱ inȱ1915,ȱ JohnȱMathai,ȱ
basingȱhisȱconclusionsȱonȱtheȱBengalȱReportȱofȱtheȱIndianȱEducationȱcommission,ȱ1882‐
83,ȱdeterminesȱthat:ȱȱ

TheȱhistoryȱofȱvillageȱeducationȱinȱIndiaȱgoesȱbackȱperhapsȱtoȱtheȱbeginningȱofȱ
theȱvillageȱcommunity.ȱTheȱschoolmasterȱhadȱaȱdefiniteȱplaceȱassignedȱtoȱhimȱ
inȱ theȱ villageȱ economy,ȱ inȱ theȱ sameȱ mannerȱ asȱ theȱ villageȱ headman,ȱ theȱ
accountant,ȱ theȱwatchmanȱandȱ theȱartisans.ȱHeȱwasȱanȱofficerȱofȱ theȱvillageȱ
community,ȱpaidȱeitherȱbyȱrent‐freeȱlandsȱorȱbyȱassignmentȱofȱgrainȱoutȱofȱtheȱ
villageȱharvestȱ…ȱTheȱoutstandingȱcharacterȱofȱtheȱschoolsȱ(was)ȱ…ȱthatȱtheyȱ
wereȱdemocraticȱandȱmoreȱsecularȱthanȱspiritualȱinȱtheirȱinstructionȱandȱtheirȱ
generalȱcharacter.94ȱ

Writingȱ aboutȱ theȱ sameȱ timeȱ Lajpatȱ Raiȱ assertsȱ almostȱ theȱ sameȱ statusȱ ofȱ theȱ
schoolmasterȱandȱtheȱschoolȱsystemȱinȱtheȱcommunity.ȱȱ

Everywhereȱtheȱcommunityȱhasȱcertainȱofficersȱrepresentingȱallȱthoseȱfunctionsȱ
whichȱappearȱ toȱbeȱ theȱmostȱessentialȱ toȱvillageȱ life.ȱ…Theȱ schoolmasterȱ isȱ
anotherȱ (suchȱ officerȱ includeȱ headman,ȱ accountantȱwatchmanȱ etc.).ȱ Inȱ everyȱ
Hinduȱvillageȱwhichȱhasȱretainedȱanythingȱofȱitsȱforms…ȱtheȱrudimentȱofȱknowledgeȱ
areȱsoughtȱtoȱbeȱimparted;ȱthereȱisȱnotȱaȱchild…ȱwhoȱisȱnotȱableȱtoȱread,ȱtoȱwrite,ȱ
toȱcipher.95ȱ

Keay,ȱfindsȱfourȱtypesȱofȱdevelopmentȱofȱtheseȱschools.ȱAmongstȱthem,ȱtheȱfirstȱmainȱ
typeȱwasȱ thatȱ theȱschoolsȱwereȱconnectedȱ toȱ theȱvillageȱ temple.ȱTheȱpathsalaȱ teacherȱ
subsistedȱonȱtheȱlandȱofȱtheȱidolȱ(aȱsortȱofȱcommonȱland,ȱinȱmodernȱterminology,ȱtrustȱ
forȱtheȱbenefitȱofȱentireȱvillage)ȱandȱonȱfree‐willȱofferingsȱbyȱpupilsȱandȱtheirȱparents.96ȱ
Theȱsecondȱwayȱpathsalasȱwereȱstartedȱbyȱzamindarsȱ(inȱtheȱancientȱandȱearlyȱmedievalȱ
contextȱitȱmustȱlargelyȱmeanȱvillageȱheadmen)ȱwhoȱwereȱnotȱunwillingȱtoȱallowȱotherȱ
children.97ȱThough,ȱKeayȱbelievedȱthatȱtheseȱschoolsȱdoesȱnotȱseemȱtoȱbeȱ‘relic’ȱofȱanȱ
ancientȱ villageȱ system.98ȱ Lookingȱ atȱ theȱ ancientȱ natureȱ ofȱ villageȱ communities,ȱ theȱ
authorityȱ ofȱ theȱ communityȱ overȱ physicalȱ andȱmoralȱ conductȱ ofȱ itsȱmembers,ȱ theȱ
institutionalizationȱofȱtheseȱschoolsȱatȱsuchȱaȱmassiveȱscale,ȱmustȱhaveȱtakenȱlongȱtimeȱ
ofȱ Indianȱ historyȱ beforeȱ theȱ beginningȱ ofȱ theȱ colonialȱ era.99ȱHereȱ itȱ isȱ pertinentȱ toȱ
mentionȱsomeȱofȱ theȱ findingsȱ fromȱ theȱReportȱpreparedȱbyȱAdamȱ inȱ1835,ȱdefiningȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
94ȱȱSeeȱMathai,ȱsupraȱnoteȱ90ȱatȱ39‐40.ȱ
95ȱȱLajpatȱRai,ȱUNHAPPYȱINDIAȱ29ȱ(1928).ȱ(Emphasisȱsupplied).ȱ
96ȱȱSee,ȱMathai,ȱsupraȱnoteȱ90.ȱȱ
97ȱȱSeeȱKeay,ȱsupraȱnoteȱ89ȱatȱ162.ȱ
98ȱȱ Id.ȱatȱ163.ȱ
99ȱȱSeeȱHetukarȱJha,ȱsupraȱnoteȱ78ȱatȱ121.ȱ
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indigenousȱ education,100ȱ heȱ recordsȱ that:ȱ ‘theȱ villageȱ communitiesȱwereȱ boundȱ upȱ
closelyȱwithȱeachȱother.ȱTheȱteachersȱofȱvillageȱschoolsȱwereȱpaidȱremunerationȱinȱbothȱ
cashȱandȱkindȱbyȱvillagersȱthemselves.ȱTheȱspaceȱforȱtheȱschoolȱwasȱalsoȱarrangedȱbyȱ
theȱvillageȱpeople.ȱThisȱsystemȱofȱeducationȱwasȱthusȱownedȱandȱmaintainedȱbyȱtheȱ
villageȱcommunity’.101ȱ

Generalȱeducationȱopenȱ forȱall,ȱwasȱneverȱ treatedȱasȱaȱprivateȱgood.ȱNeitherȱwasȱ itȱ
responsibilityȱofȱtheȱindividualȱparents.ȱRatherȱitȱwas,ȱwhatȱweȱhaveȱcalled,ȱtheȱ‘socialȱ
state’ȱonȱwhichȱtheȱresponsibilityȱofȱtheȱcommonȱeducationȱrestedȱforȱmillenniumsȱtillȱ
theȱBritishȱdestroyedȱtheȱvillageȱcommunityȱsystemȱandȱconsequentlyȱopenedȱtheȱway,ȱ
inȱlongȱterm,ȱtoȱconvertȱaȱthingȱofȱcommonȱgoodȱasȱsubjectȱofȱmarket.ȱ

IVȱ

EqualityȱasȱSwayambhuȱ(Self‐Existent)ȱEntityȱ

DoctrineȱofȱEqualityȱinȱLiberalȱLegalȱThoughtȱ
Theȱmostȱsignificantȱsubstanceȱconstitutiveȱofȱtheȱtextureȱofȱtheȱliberalȱlegalȱthinkingȱ
relatesȱtoȱtheȱdiscursiveȱmannerȱinȱwhichȱitsȱdoctrinesȱandȱotherȱleadingȱcategoriesȱareȱ
conceptualisedȱandȱpracticedȱ inȱaȱ theoreticalȱshape.ȱTheȱchiefȱ justificatoryȱepistemicȱ
expression(s)ȱusedȱareȱ‘autonomyȱorȱself‐sufficiencyȱandȱneutrality’ȱtoȱtheȱasymmetricȱ
interestsȱandȱinfluencesȱthatȱareȱinevitablyȱexertedȱfromȱdifferentȱsectionsȱofȱtheȱsocietyȱ
andȱsocialȱrealms.ȱȱ

Theȱdoctrineȱofȱequalityȱ isȱbased,ȱ forȱexample,ȱandȱ conceivedȱonȱ theȱprincipleȱ thatȱ
‘equalsȱshouldȱbeȱtreatedȱequallyȱandȱunequalsȱmustȱreceiveȱdifferentialȱtreatments’.ȱToȱ
workȱoutȱthisȱprinciple,ȱtoolsȱofȱ‘reasonableȱclassificationȱor/and,ȱreasonablenessȱorȱnon‐
arbitrariness’ȱhaveȱbeenȱdevised,ȱasȱpartȱofȱtheȱdoctrineȱofȱequality,ȱinȱtheȱUnitedȱStatesȱ
andȱinȱIndia.102ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
100ȱȱAccordingȱtoȱAdam,ȱ‘theȱindigenousȱelementaryȱschoolsȱareȱthoseȱinȱwhichȱtheȱinstructionȱinȱ

theȱ elementȱ ofȱ knowledgeȱ isȱ communicated,ȱ andȱ whichȱ haveȱ beenȱ originatedȱ andȱ areȱ
supportedȱ byȱ theȱ nativesȱ themselves,ȱ inȱ contra‐distinctionȱ ofȱ thoseȱ thatȱ areȱ supportedȱ byȱ
religiousȱorȱphilanthropicȱinstitutionsȱ(suchȱasȱSanskritȱeducation)ȱ…ȱThereȱwouldȱ(estimated)ȱ
beȱaȱvillageȱschoolȱforȱeveryȱ400ȱpersons’.ȱSeeȱsupraȱnoteȱ88ȱatȱ18,ȱ27.ȱȱ

101ȱȱSeeȱHetukarȱJha,ȱsupraȱnoteȱ78ȱatȱ27.ȱ
102ȱȱChiranjitȱLalȱv.ȱUnionȱofȱ IndiaȱA.I.R.ȱ1951ȱS.C.ȱ41ȱatȱparasȱ8ȱ&ȱ64,ȱinauguratedȱ theȱbeliefȱthatȱ

Articleȱ14ȱwasȱbasedȱonȱtheȱfourteenthȱamendmentȱofȱtheȱUnitedȱStatesȱConstitution;ȱStateȱofȱ
WestȱBengalȱv.ȱAnwarȱAliȱSarkarȱA.I.R.ȱ1952ȱS.C.ȱ73ȱparaȱ54,ȱestablishedȱthatȱtheȱadditionȱoverȱ
‘equalȱprotectionȱofȱlaws’ȱbyȱequalityȱbeforeȱlawȱinȱArticleȱ14ȱhasȱmadeȱnoȱsubstantialȱdifferenceȱ
inȱitsȱapplication.ȱTheseȱearlyȱcasesȱalsoȱborrowedȱclassificationȱtheoryȱappliedȱbyȱnexusȱtestȱ
fromȱUSȱSupremeȱCourt.ȱAȱsummatedȱrestatementȱofȱtheȱkingȱofȱinterpretationȱisȱcontainedȱinȱ
BudhanȱChoudhryȱv.ȱStateȱofȱBiharȱA.I.R.ȱ1955ȱS.C.ȱ191ȱparaȱ5,ȱRamȱKrishnaȱDalmiaȱv.ȱJusticeȱS.R.ȱ
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Theȱdoctrineȱ enjoy,ȱ someȱ sortȱ of,ȱ theȱ statusȱ ofȱ constitutionalȱ jus‐cogence103ȱwhichȱ isȱ
unalterable,ȱ evenȱbyȱ theȱ constituentȱorȱamendingȱpowerȱofȱ theȱ state/parliament,ȱorȱ
somethingȱlessȱthan,ȱKelsenianȱ‘revolution’ȱorȱsocialistȱprophecyȱofȱwitheringȱawayȱofȱ
liberalȱstate!ȱAȱlittleȱanalyticȱstudyȱwouldȱshowȱthat,ȱtheseȱtoolsȱareȱultimatelyȱbasedȱonȱ
theȱessenceȱofȱlawȱofȱnatureȱorȱpropertiesȱofȱtheȱnature104,ȱstudiedȱbyȱnaturalȱsciences,ȱ
suchȱ asȱbiology,ȱneurology,ȱ orȱpsychology.ȱTheseȱdisciplinesȱ canȱ tellȱ theȱdifferenceȱ
between:ȱaȱblindȱ(wo)manȱandȱaȱmanȱwithȱnormalȱeyeȱsightȱandȱtheȱcausesȱofȱit;ȱbetweenȱ
aȱphysicallyȱhandicapȱandȱanȱableȱhumanȱbeing;ȱorȱofȱaȱpersonȱwhoȱpossessesȱordinaryȱ
prudenceȱandȱtheȱoneȱwithȱretardedȱmindȱorȱcognitiveȱfaculties.ȱInitialȱoriginȱofȱtheseȱ
positionsȱmayȱbeȱtraced,ȱinȱtheȱancientȱandȱmedievalȱsocialȱfactsȱjustifiedȱbyȱtheȱthenȱ
sociologyȱasȱwellȱasȱtheologyȱandȱinȱmodernȱtimes,ȱtoȱtheȱmethodologicalȱtendencyȱofȱ
universalisationȱofȱabstractȱpropositionȱinventedȱinȱtheirȱownȱculturalȱandȱsocialȱfacts,ȱ
ofȱWesternȱtheorists.105ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
TendolkarȱA.I.R.ȱ1958ȱS.C.ȱ538ȱparaȱ11.ȱ
Sinceȱthen,ȱtheȱtheoryȱandȱtoolȱhaveȱneverȱbeenȱdoubtedȱbyȱIndianȱSupremeȱcourtȱexceptȱonceȱ
(e.g.ȱLachmanȱDasȱv.ȱStateȱofȱPunjab,ȱA.I.R.ȱ1963ȱS.C.ȱ222ȱatȱparaȱ50.ȱSubbaȱRaoȱJ.,ȱobservedȱthat:ȱ
“Over‐emphasisȱ onȱ theȱ doctrineȱ ofȱ classificationȱ orȱ anȱ anxiousȱ andȱ sustainedȱ attemptȱ toȱ
discoverȱsomeȱbasisȱforȱclassificationȱmayȱgraduallyȱandȱimperceptiblyȱdepriveȱtheȱarticle,ȱ14,ȱ
ofȱ itsȱ gloriousȱ content.ȱ Thatȱ processȱwouldȱ inevitablyȱ endȱ inȱ substitutingȱ theȱ doctrineȱ ofȱ
classificationȱforȱtheȱdoctrineȱofȱequality:ȱtheȱfundamentalȱrightȱtoȱqualityȱbeforeȱtheȱlawȱandȱ
equalȱporterȱofȱ theȱ lawsȱmayȱheȱ replacedȱbyȱ theȱdoctrineȱofȱ classification”).ȱduringȱ 1970sȱ
attemptingȱtoȱpourȱinȱfreshȱcontentȱinȱArticleȱ14ȱbyȱwayȱofȱdevisingȱdoctrineȱofȱ‘reasonablenessȱ
(SeeȱE.P.ȱRoyappaȱv.ȱStateȱofȱTamilȱNaduȱA.I.R.ȱ1974ȱS.C.S.ȱ555;ȱManekaȱGandhiȱv.ȱUnionȱofȱIndiaȱ
A.I.R.ȱ1978ȱS.C.ȱ597ȱparaȱ56.ȱHowever,ȱitsȱnon‐acceptanceȱofȱcategoryȱofȱ‘reasonableness,ȱasȱaȱ
standardȱforȱscrutinizingȱlegislationȱcontinuedȱtillȱdateȱAshokaȱKumarȱThakurȱv.ȱUnionȱofȱIndiaȱ
A.I.R.ȱ 2008ȱ S.C.ȱ (Supp)ȱ 1;ȱ Subramanianȱ Swamyȱ v.ȱDirector,ȱCBIȱ (2014)ȱ 8ȱ S.C.C.ȱ 682;ȱ Seeȱ alsoȱ
ChanchalȱKumarȱSingh,ȱTheȱPrincipleȱofȱReasonablenessȱandȱ itsȱApplicationȱtoȱLawsȱmadeȱ inȱ theȱ
ExerciseȱofȱEminentȱDomainȱPowerȱ70ȱJOLTȱINDIAȱ(2012).ȱ

103ȱȱSeeȱtheȱargumentȱofȱProf.ȱTripathi,ȱthatȱnexusȱtestȱnarrowsȱdownȱtheȱcontentȱofȱArticleȱ14ȱwhenȱ
courtsȱacceptedȱitȱasȱcapableȱofȱuniversalȱapplication.ȱInȱitsȱtrueȱandȱbroaderȱsense,ȱtheȱArticleȱ
would,ȱ‘leaveȱtheȱcourtȱfreeȱtoȱexamineȱtheȱentireȱsocialȱlegalȱandȱmilieuȱinȱwhichȱaȱdifferentȱ
treatmentȱisȱdevisedȱandȱtoȱadjudgeȱitsȱreasonablenessȱinȱtheȱcomprehensiveȱ(socialȱandȱmoralȱ
settings).ȱP.ȱK.ȱTripathi,ȱSOMEȱINSIGHTSȱINTOȱFUNDAMENTALȱRIGHTSȱ51‐52ȱ(1972).ȱ

104ȱȱCf.ȱNaturalȱLawȱofȱ‘divisionȱofȱlaborȱasȱpropoundedȱbyȱAdamȱSmithȱandȱpopularized,ȱthroughȱ
itsȱ applicationȱ inȱnaturalȱ sciencesȱ byȱHerbertȱ Spencer,ȱ inȱhisȱ theoryȱ ofȱdivisionȱ ofȱ labour,ȱ
Durkhimeȱclaimsȱthat,ȱ“theȱlawȱofȱdivisionȱofȱlaborȱappliesȱtoȱorganismsȱasȱwellȱasȱsocieties…ȱ
theȱdivisionȱofȱ labourȱ isȱaȱ lawȱofȱnature,ȱ isȱ itȱalsoȱaȱmoralȱruleȱ forȱhumanȱconductȱ…ȱ Itȱ isȱ
fundamentalȱbasesȱofȱtheȱsocialȱorder…”ȱEmileȱDurkheim,ȱTHEȱDIVISIONȱOFȱLABORȱINȱSOCIETYȱ2‐
3ȱ(W.D.ȱHallsȱtrans.ȱ1984).ȱ

105ȱȱ‘Theȱ appearanceȱ ofȱ aȱ stateȱ andȱ theȱ disintegrationȱ ofȱ community,ȱ whichȱ areȱ theȱ basesȱ ofȱ
bureaucraticȱlaw,ȱbothȱdependȱonȱaȱchangeȱinȱsocialȱorganization.ȱIȱhaveȱdefinedȱthisȱchangeȱasȱ
aȱpronounceȱadvanceȱinȱtheȱ‘divisionȱofȱlabor’ȱtogetherȱwithȱaȱbroadeningȱofȱtheȱspectrumȱofȱ
stratificationȱandȱaȱhardeningȱofȱlinesȱwithinȱit’.ȱSeeȱR.ȱM.ȱUnger,ȱLAWȱINȱMODERNȱSOCIETYȱ63ȱ
(1976).ȱSeeȱalsoȱEmileȱDurkheim,ȱTHEȱDIVISIONȱOFȱLABORȱINȱSOCIETYȱ(W.D.ȱHallsȱtrans.ȱ1984).ȱ
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Apart,ȱ theȱ cognateȱvariations,ȱallȱdissimilaritiesȱareȱproductȱofȱ theȱorderȱofȱ society,ȱ
whichȱisȱaȱhumanȱartefact,ȱexplainedȱabove,ȱoccurringȱrelativeȱtoȱtimeȱandȱspace.ȱTheȱ
intuitiveȱ ideaȱ isȱ thatȱ theseȱ toolsȱmayȱbeȱableȱ toȱ rationaliseȱ intra‐classȱorȱ intra‐groupȱ
formulationȱ andȱ applicationȱ ofȱ bindingȱ identicalȱ laws,ȱ theyȱ entirelyȱ eviscerateȱ theȱ
questionȱofȱrationalityȱandȱvalidity,ȱofȱenforcingȱdifferentȱ lawsȱ toȱ twoȱorȱmore,ȱ thusȱ
dissimilarȱclasses.ȱȱ

Theȱclosestȱspecimen,ȱofȱthisȱevisceration,ȱwhichȱshouldȱcomeȱtoȱourȱmind,ȱisȱtheȱcuriousȱ
caseȱofȱ lawyers,ȱdoctors,ȱandȱengineersȱonȱ theȱoneȱhand,ȱandȱTaxi,ȱAuto‐Rickshawȱ
driversȱ andȱ Rickshawȱ pullersȱ onȱ theȱ other.ȱ Here,ȱ prerequisitesȱ ofȱ anȱ alternativeȱ
understanding,ȱobligeȱus,ȱevenȱatȱtheȱcostȱofȱrepetition,ȱthatȱqualitiesȱofȱsuppressionȱofȱ
providence,ȱ thatȱ theȱ structureȱ andȱ arrangementȱ ofȱ liberalȱ lawsȱ carry,ȱ oughtȱ toȱ beȱ
mentioned.ȱ ‘Anȱ ‘act’,ȱ invariably,ȱ inȱ allȱ liberalȱ legalȱ system,ȱunderȱ criminalȱ laws,ȱ isȱ
definedȱtoȱincludeȱ‘anȱomissionȱorȱaȱseriesȱofȱomissions’,106ȱyetȱanȱequivalentȱyardstick,ȱ
lawȱdoesȱnotȱadoptȱ forȱ (mis)deedsȱofȱ ‘state’,ȱ inȱotherȱbranchesȱofȱ theȱpublic,107ȱevenȱ
whereȱitsȱ‘conduct’ȱmayȱtroubleȱlegitimateȱinterestsȱofȱassemblagesȱofȱindividualsȱorȱitsȱ
ownȱintegrityȱdoesȱsoȱdemandȱ’.108ȱTheȱstateȱhasȱlawsȱthatȱfixȱorȱimposeȱdutyȱuponȱtheȱ
driversȱandȱtheȱpullersȱtoȱprovide,ȱtoȱanyȱpersonȱwhoȱareȱwillingȱtoȱavail,ȱtheirȱservices.ȱ
Theseȱdutiesȱ (dutyȱofȱnon‐refusal)ȱareȱpenalȱ inȱnature.ȱThereȱ is,ȱ inȱaddition,ȱaȱ fixedȱ
quantumȱofȱremunerationȱorȱfeesȱthatȱtheȱtaxiȱorȱtheȱpullerȱmustȱnotȱchargeȱbeyondȱandȱ
inȱexcessȱof,ȱfromȱeveryȱconsumer.ȱButȱitȱdoesȱnotȱstopȱhere.ȱTheȱstateȱhasȱestablished,ȱ
atȱ appropriateȱ places,ȱ inȱ theȱ cities,ȱ whatȱ isȱ knownȱ asȱ ‘pre‐paidȱ (taxi)ȱ booths’.ȱ Aȱ
‘consumerȱinȱneed’ȱofȱtheȱservicesȱofȱaȱtaxi,ȱcanȱapproachȱtheȱboothȱkeeper,ȱanȱofficialȱofȱ
theȱstate,ȱwhoȱbooksȱone,ȱonȱasȱperȱtheȱlistȱmaintainedȱbyȱherȱforȱtheȱarea,ȱofȱallȱdrivers,ȱ
onȱ firstȱcomeȱ firstȱservedȱbasis.ȱ Itȱ isȱaȱsortȱof,ȱ ‘rationing’109ȱofȱ theȱservicesȱofȱprivateȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
106ȱȱCuriouslyȱtheȱConstitutionȱofȱIndiaȱ1950,ȱdoesȱnotȱdefineȱtermȱ‘act’ȱ(forȱstate)ȱmuchȱlessȱtoȱtalkȱ

ofȱ‘omissions.ȱIndianȱPenalȱCode,ȱsectionȱ32:ȱWordsȱreferringȱtoȱactsȱ(ofȱperson)ȱincludeȱillegalȱ
omissions.ȱ—InȱeveryȱpartȱofȱthisȱCode,ȱexceptȱwhereȱaȱcontraryȱintentionȱappearsȱfromȱtheȱ
context,ȱwordsȱwhichȱreferȱtoȱactsȱdoneȱextendȱalsoȱtoȱillegalȱomissions.ȱ

107ȱȱNeitherȱhasȱthereȱbeen,ȱinȱIndia,ȱanyȱseriousȱdebateȱonȱwhatȱconstituteȱ‘stateȱaction’?ȱWhateverȱ
socialȱendsȱitȱhasȱaccomplishedȱthough,ȱinȱtheȱUS,ȱthereȱhasȱbeenȱaȱlong‐standingȱdebateȱinȱtheȱ
contextȱofȱitsȱConstitution.ȱSee,ȱe.g.,ȱCharlsȱBlackȱJr.,ȱTheȱSupremeȱCourt,ȱ1966ȱTermȱ‐‐ȱForeword:ȱ
ʺStateȱAction,ʺȱEqualȱProtection,ȱandȱCaliforniaʹsȱPropositionȱ14ȱ (1967)ȱFacultyȱScholarshipȱSeries.ȱ
2591.ȱAvailableȱ at:ȱ http://digitalcommons.law.yale.edu/fss_papers/2591ȱ (lastȱ visitedȱ 15ȱ Sept.,ȱ
2017);ȱGaryȱPellerȱ&ȱMarkȱTushnet,ȱStateȱActionȱandȱaȱNewȱBirthȱofȱFreedomȱ92ȱGeo.ȱL.J.ȱ779ȱ(2004).ȱ

108ȱȱ‘Lawȱasȱintegrity’ȱ(asȱcomparedȱtoȱcheckerboardȱsituations),ȱandȱitsȱclaimsȱconstitutesȱitȱasȱthirdȱ
commonlyȱacceptedȱpoliticalȱvalueȱalongȱwithȱfairnessȱandȱjusticeȱ(aȱfourthȱvirtueȱexistsȱinȱtheȱ
formȱ ofȱ proceduralȱ dueȱ process).ȱ Integrityȱ isȱ bothȱ aȱ legislativeȱ (makingȱ totalȱ setȱ ofȱ lawsȱ
coherent)ȱandȱanȱadjudicativeȱprincipleȱ(thatȱlawȱbeȱseenȱasȱcoherentȱinȱthatȱway).ȱSeeȱRonaldȱ
Dworkin,ȱLAWʹSȱEMPIREȱ176ȱ(1986).ȱ“Asȱaȱmorallyȱdefensibleȱoutcome,ȱitȱrequiresȱgovernmentȱ
toȱspeakȱwithȱoneȱvoice,ȱtoȱactȱinȱaȱprincipledȱandȱcoherentȱmannerȱtowardsȱitsȱallȱcitizens,ȱtoȱ
extendȱtoȱeveryoneȱtheȱsameȱsubstantiveȱstandardȱofȱjusticeȱorȱfairnessȱitȱusesȱforȱsome”.ȱId.ȱatȱ
164‐165.ȱ

109ȱȱTheȱtermȱ‘Rationing’ȱisȱusedȱtoȱdenoteȱtheȱarrangement,ȱonlyȱforȱtheȱabsentȱofȱbetterȱwordȱorȱ
phraseȱtoȱcaptureȱfullyȱtheȱentireȱincidentsȱatȱhand.ȱ
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individualȱtoȱprivateȱpersonsȱbyȱtheȱlawsȱofȱtheȱstate.ȱThisȱisȱanȱinstanceȱofȱtheȱsubject,ȱ
transportationȱ toȱ one’sȱ destination,ȱmostȱ appropriateȱ andȱ suitableȱ toȱ beȱ leftȱ toȱ theȱ
determinationȱofȱtheȱprivate,ȱbyȱtheȱdriverȱandȱtheȱtraveller,ȱthanȱwhatȱweȱhaveȱseenȱinȱ
ourȱpreviousȱdiscussion,ȱonȱtheȱsocialȱgoodȱofȱacquisitionȱofȱeducation.ȱTheȱotherȱclass,ȱ
thatȱis,ȱtheȱclassȱconsistingȱofȱlawyers,ȱdoctors,ȱandȱengineers,ȱhaveȱdifferentȱlawsȱinȱall,ȱ
signifiedȱabove,ȱrespects.ȱNoȱbinding,ȱotherȱthanȱethicalȱdutyȱtoȱprovideȱtheirȱservicesȱ
toȱaȱ‘consumerȱinȱneed’;ȱneitherȱtheȱobligationȱtoȱchargeȱonlyȱaȱfixedȱfee;ȱnorȱtheȱstateȱ
appliesȱ ‘principleȱ ofȱ ‘rationing’ȱ (pre‐paidȱ boothsȱ forȱ lawyers,ȱdoctorsȱ etc.)ȱ toȱ them,ȱ
whichȱ itȱ choosesȱ forȱ servicesȱ akinȱ toȱ theȱ taxiȱ andȱ Rickshawȱ pullers.ȱ Theȱ discreteȱ
omission,ȱabsenceȱofȱtheȱlawȱinȱoneȱcaseȱandȱnotȱinȱtheȱother,ȱonȱtheȱpartȱofȱtheȱstate,ȱ
leavesȱaȱvastȱzoneȱofȱlibertyȱ(Hobbes’ȱnatureȱofȱstateȱwhereȱabsoluteȱlibertyȱprevails).ȱ
Theȱmatter,ȱ inȱpracticalȱrulesȱofȱ lawȱ isȱcoveredȱbyȱ theȱ lawȱofȱcontractȱorȱ freedomȱofȱ
contract.ȱHenceȱaȱlawyerȱorȱdoctorȱisȱfreeȱtoȱchargeȱanyȱamount,ȱexercisingȱherȱ‘absoluteȱ
privilege’.ȱȱ

Anȱ extendedȱ analysisȱwouldȱ identifyȱ threeȱ classes,ȱ theȱ thirdȱbeing,ȱwholeȱ rangeȱofȱ
consumers,ȱofȱtheȱservicesȱofȱlawyering,ȱofȱtaxiȱplyingȱbusiness.110ȱTheȱ‘omissionȱandȱ
action’ȱ ofȱ theȱ stateȱ results,ȱ intoȱ differentialȱ processesȱ ofȱ theȱ distributionȱ andȱ re‐
distributionȱofȱtheȱwealth,ȱrights,ȱliberties,ȱpower(s)ȱandȱotherȱvaluableȱsocialȱgoods.ȱWeȱ
areȱconcerned,ȱhoweverȱhere,ȱwithȱequalityȱofȱlaw‐ȱdoctrineȱofȱequality,ȱwhich,ȱinȱtheȱ
presentȱinstance,ȱisȱinvolvedȱinȱtheȱsuppressionȱasȱwellȱasȱcreationȱofȱlibertyȱunequally.ȱ
Whatȱ canȱ fullyȱexplainȱ theȱwayȱ inȱwhich,ȱ illogicalȱ convenienceȱofȱ theȱdoctrineȱandȱ
analyticallyȱdoubtfulȱeffectȱofȱtheȱarrangementsȱmanagedȱbyȱlaw?ȱTheȱmostȱplausibleȱ
explanationȱmayȱbeȱfoundȱinȱtheȱwritingsȱofȱFoucault:ȱȱ

‘…theȱstudyȱofȱtheȱrationalizationȱofȱgovernmentalȱpracticeȱinȱtheȱexerciseȱofȱ
politicalȱ sovereigntyȱ …ȱ thatȱ choosingȱ toȱ talkȱ aboutȱ orȱ toȱ startȱ fromȱ
governmentalȱpracticeȱ isȱobviouslyȱ andȱ explicitlyȱ aȱwayȱ ofȱnotȱ takingȱ asȱ aȱ
primary,ȱ original,ȱ andȱ alreadyȱ givenȱ object,ȱ notionsȱ suchȱ asȱ theȱ sovereign,ȱ
sovereignty,ȱtheȱpeople,ȱsubjects,ȱtheȱstate,ȱandȱcivilȱsociety,ȱthatȱisȱtoȱsay,ȱallȱ
thoseȱuniversalsȱ employedȱ byȱ sociologicalȱ analysis,ȱ historicalȱ analysis,ȱ andȱ
politicalȱphilosophyȱinȱorderȱtoȱaccountȱforȱrealȱgovernmentalȱpracticeȱ…ȱLetʹsȱ
supposeȱthatȱuniversalsȱdoȱnotȱexist.ȱAndȱthenȱIȱputȱtheȱquestionȱtoȱhistoryȱandȱ
historians:ȱHowȱcanȱyouȱwriteȱhistoryȱifȱyouȱdoȱnotȱacceptȱaȱprioriȱtheȱexistenceȱ
ofȱthingsȱlikeȱtheȱstate,ȱsociety,ȱtheȱsovereign,ȱandȱsubjects?ȱ111ȱȱ

Theȱculturalȱrelationsȱofȱpowerȱareȱgeneratedȱatȱtheȱlevelȱofȱproductionȱandȱdistributionȱ
ofȱlegalȱknowledgeȱwhileȱinsulatingȱtheȱlatterȱfromȱallȱepistemologicalȱthreats.ȱInȱotherȱ
words,’ȱ toȱ quoteȱ ProfessorȱMenskiȱ again,ȱ ‘Englishȱ law,ȱ too,ȱ generatesȱ examplesȱ ofȱ
excessiveȱstateȱcontrol,ȱ…ȱ.ȱAcknowledgingȱthatȱeverywhereȱlawyersȱriskȱfallingȱintoȱ
hegemonicȱtrapsȱmayȱbeȱpainfulȱforȱindividualsȱseekingȱaȱcleanȱlegalȱcareer,ȱbutȱnoȱlawȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
110ȱȱTheȱacceptedȱmeaningȱofȱboth,ȱ‘access’ȱ(toȱcourt/justice,ȱwhichȱlawyersȱfacilitate)ȱandȱ‘arrival’ȱ

(toȱdestination,ȱtheȱtaxiȱserviceȱassists)ȱis:ȱentrance,ȱentry,ȱadmissionȱappearance.ȱ
111ȱȱMichelȱFoucault,ȱTHEȱBIRTHȱOFȱBIOPOLITICS:ȱLECTURESȱATȱTHEȱCOLLEGEȱDEȱFRANCEȱ2‐3ȱ (Michelȱ

Senellartȱed.ȱ1978‐79,ȱ2004).ȱ
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isȱultimatelyȱvalue‐neutral.ȱ…ȱstudyingȱlawȱrisksȱmentalȱcorruptionȱinȱtoday’sȱdeeplyȱ
troubledȱworld’.112ȱUnderstoodȱ inȱ thatȱ sense,ȱ theȱ explanationȱgoes,ȱ theȱpre‐existingȱ
dominantȱ interestȱ coupledȱwithȱ itsȱmassiveȱ powerȱ andȱ capableȱ toȱmanipulateȱ theȱ
structureȱandȱinstitutions,ȱisȱsuccessfulȱtoȱbringȱaboutȱandȱsustainȱthatȱveryȱstructureȱ
andȱarrangements.ȱȱ

ȱTheȱselectiveȱtreatmentȱofȱlawȱtoȱtwoȱratherȱthreeȱclassesȱofȱcitizensȱdoesȱnotȱamount,ȱ
inȱtheȱmindȱandȱsoulȱofȱstate,ȱlegalȱandȱotherȱsocialȱscienceȱscholars,ȱandȱphilosophers,ȱ
asȱblasphemyȱtoȱ‘reason’ȱorȱtoȱ‘moralityȱofȱlaw’ȱitself!ȱTheȱdoctrineȱofȱequalityȱandȱitsȱ
proxyȱinstrumentalities,ȱincludingȱprinciplesȱofȱnaturalȱjustice,ȱcannotȱanswer,ȱwhyȱtheȱ
sameȱrulesȱmustȱnotȱapplyȱtoȱlawyers,ȱdoctors,ȱandȱengineersȱwhatȱareȱapplicableȱtoȱtaxiȱ
drivers.ȱ Forȱ theȱ practiceȱ ofȱ lawȱ andȱmedicine,ȱ oneȱ possibleȱ justification,ȱ extendingȱ
unequalȱdealingȱbyȱ law,ȱmayȱbeȱ thatȱ theyȱareȱengagedȱ inȱaȱ ‘noble’ȱvocationȱ thatȱ is,ȱ
facilitatingȱaccessȱtoȱjusticeȱandȱlife/health,ȱrespectively.ȱThisȱargument,ȱifȱindigenousȱ
historyȱandȱcultureȱcanȱbeȱofȱanyȱtestimony,ȱisȱextremelyȱcasual,ȱstrategicȱandȱdiscursive.ȱ

ȱInȱ India’sȱ past,ȱ Dharmashastras,ȱ socialȱ andȱ politicalȱ systemȱ rightȱ upȱ toȱ medievalȱ
Mughalȱperiod,ȱ theȱ dispensationȱ ofȱ justiceȱ orȱ accessȱ toȱ justiceȱ hasȱ hadȱ neverȱ beenȱ
dependentȱonȱtheȱpaymentȱofȱmoney,ȱgoldȱandȱanyȱvaluableȱgoods.113ȱItȱwasȱsacrosanctȱ
dutyȱofȱtheȱ‘socialȱandȱpolitical’ȱstatesȱtoȱdisburseȱjusticeȱtoȱitsȱmembers.ȱIndividualȱdidȱ
notȱ haveȱ theȱ soleȱ encumbranceȱ toȱ pursueȱ it,ȱ justiceȱwasȱ aȱ collectiveȱ objectȱ forȱ theȱ
community.ȱTheȱconceptuallyȱchaoticȱcharacterȱofȱ liberalȱdoctrineȱofȱequalityȱandȱ itsȱ
argumentsȱappearȱmoreȱpronouncedȱwhenȱitȱisȱviewedȱfromȱtheȱstandingȱofȱtheȱmoralȱ
principleȱofȱ‘dignityȱofȱlabour’.ȱ

Theȱanalysisȱoffersȱinsights,ȱthatȱaȱneutralȱprincipleȱwouldȱnecessarilyȱrequireȱsubjectingȱ
bothȱclassesȱtoȱtheȱsameȱlegalȱrulesȱforȱprovingȱtheirȱservices,ȱthoughȱquantum,ȱfactoringȱ
theȱprincipleȱofȱdesert,ȱexcellenceȱandȱincentive,ȱmayȱvaryȱaccordingȱtoȱtheȱnatureȱofȱtheȱ
profession/practice,ȱaȱpersonȱisȱengaged.ȱThus,ȱtheȱamountȱofȱfeesȱforȱtheirsȱservices,ȱforȱ
example,ȱaȱdoctorȱorȱaȱlawyerȱandȱtheȱtaxiȱmayȱvary,ȱbutȱtheȱfactȱthatȱitȱcanȱbeȱfixedȱforȱ
bothȱremainsȱtheȱimmutableȱmoralȱnecessityȱforȱtheȱdoctrineȱofȱequalityȱtoȱassertȱanyȱ
claimȱ toȱ theȱ justificatoryȱ advantagesȱ ofȱ ‘neutrality’.ȱTheȱotherȱ twoȱ aspects;ȱpositiveȱ
obligationȱofȱnon‐refusalȱandȱliabilityȱtoȱtheȱrationingȱexerciseȱbyȱtheȱstate,ȱanyȱmorallyȱ
defensibleȱprincipleȱwouldȱrequire,ȱoughtȱtoȱapplyȱequally,ȱwithoutȱanyȱexceptionȱandȱ
considerationȱ ofȱ social,ȱ institutional,ȱ andȱ interestȱ contingencies,ȱ toȱbothȱ theȱ classes.ȱ
Thus,ȱifȱthereȱisȱaȱsolemnȱdutyȱimposedȱbyȱpositiveȱlaw,ȱitȱmustȱbe,ȱforȱallȱtoȱserveȱeveryȱ
consumerȱ(clients)ȱinȱneedȱbasedȱonȱvirtuesȱofȱhumanȱbehaviour;ȱtheȱorderȱofȱqueue.ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
112ȱȱMasajiȱ Chiba,ȱ ASIANȱ INDIGENOUSȱ LAWȱ INȱ INTERACTIONȱ WITHȱ RECEIVEDȱ LAWȱ

(1986),ȱquotedȱbyȱWarnerȱMenskiȱinȱhis,ȱFlyingȱKitesȱinȱaȱGlobalȱSky:ȱNewȱModelsȱofȱJurisprudenceȱ
7ȱSocio‐LegalȱReviewȱ6ȱ(2016).ȱ

113ȱȱSeeȱTheȱLawȱCommissionȱofȱIndia,ȱ189thȱReportȱonȱRevisionȱofȱCourtȱFeesȱStructureȱ(Feb.,ȱ2004).ȱ
SeeȱalsoȱTheȱSecretaryȱtoȱGovernmentȱv.ȱP.R.ȱSriramuluȱ&ȱAnr.ȱ(1996)ȱ1ȱS.C.C.ȱ345ȱatȱparaȱ6.ȱ
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Equality,ȱInheritanceȱandȱtheȱDarkȱSideȱofȱEnlightenmentȱ
Theȱpresumptuousȱclaimsȱtoȱ‘self‐sufficiencyȱandȱautonomy’ȱofȱdoctrinalȱcategoriesȱofȱ
liberalȱ thoughtȱ needsȱ anȱ unconventionalȱ analytic,ȱ specificȱ toȱ theȱ lawȱ andȱ theȱ
ConstitutionȱofȱIndia.ȱNotȱonlyȱdominantȱpowersȱandȱinterestȱbutȱconcepts,ȱideas,ȱandȱ
perceptȱofȱotherȱsocialȱscienceȱdisciplines,ȱsuchȱasȱ(political)ȱeconomics,ȱfillȱmuchȱofȱtheȱ
substance,ȱaȱlegalȱcategoryȱisȱcomposedȱof.ȱNotȱinfrequently,ȱthisȱsupplyȱofȱcontentȱtakesȱ
secondaryȱorȱindirectȱroots.ȱȱ

Theȱlegalȱandȱconstitutionalȱtheoryȱofȱstateȱhasȱaȱtextualȱtenor.114ȱTheȱdoctrineȱofȱ‘stateȱ
instrumentalityȱandȱagency’ȱassumedȱrefinedȱformȱ inȱPradeepȱKumarȱBiswasȱv.ȱIndianȱ
InstituteȱofȱChemicalȱBiology.115ȱTheȱnotionȱofȱstateȱ instrumentalityȱandȱagencyȱ inȱ theȱ
fourthȱ limbȱofȱArticleȱ12ȱofȱtheȱConstitution:ȱ ‘otherȱauthorities’ȱgetsȱrefinedȱandȱ tiedȱ
downȱ toȱ economicȱ jargonisticȱ ideasȱ ofȱ ‘administration,ȱ function,ȱ andȱ finance’.ȱ
Inherently,ȱinȱeconomicȱstudiesȱandȱpractices,ȱadministrationȱandȱfunctionȱhasȱprincipalȱ
referenceȱ andȱ objectȱ inȱ theȱ formȱofȱ ‘efficiency’,ȱ inȱpursuitȱ ofȱ capitalȱ andȱprofit.ȱAnȱ
undertaking,ȱbeforeȱitȱcanȱbeȱbroughtȱwithinȱtheȱsignificationȱofȱotherȱauthority,ȱmustȱ
beȱ liableȱ toȱbeȱdesignatedȱ asȱ anȱ agencyȱorȱ instrumentalityȱofȱ theȱotherȱ threeȱ limbsȱ
mentionedȱinȱtheȱtext.ȱAndȱhereȱinȱeconomicsȱisȱfixedȱconceptsȱofȱgovernmentȱandȱnon‐
governmentȱ companies.ȱ Ifȱ theȱ financialȱ stake,ȱ inȱ theȱ formȱ ofȱ shares,ȱ etc.,ȱ ofȱ theȱ
governmentȱ isȱmoreȱ thanȱ fiftyȱpercent,116ȱ theȱundertakingȱ isȱanȱ instrumentalityȱandȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
114ȱȱ(2002)ȱ5ȱS.C.C.ȱ111;ȱZeeȱTeleȱFilmsȱLtd.,ȱv.ȱUnionȱofȱIndiaȱA.I.R.ȱ(2005)ȱS.C.ȱ2677;ȱBCCIȱv.ȱCricketȱ

AssociationȱofȱBiharȱ(2015)ȱ3ȱS.C.C.ȱ251;ȱBALCOȱEmployeesȱUnionȱv.ȱUnionȱofȱIndiaȱA.I.R.ȱ(2002)ȱ
S.C.ȱ 350ȱ atȱ parasȱ 28,ȱ 46‐ȱ 47,ȱ holdingȱ that,ȱ ‘…disinvestmentȱ isȱ aȱ policyȱ decisionȱ involvingȱ
complexȱeconomicȱfactors.ȱTheȱCourtsȱhaveȱ…consistentlyȱrefrainedȱfromȱinterferingȱ…ȱ(it)ȱlackȱ
adjudicativeȱdispositionȱandȱunlessȱtheȱeconomicȱdecisionȱisȱdemonstratedȱtoȱbeȱviolativeȱofȱ
constitutionalȱorȱlegalȱlimitsȱonȱpowerȱorȱsoȱabhorrentȱtoȱreason,ȱthatȱtheȱCourtsȱwouldȱdeclineȱ
toȱinterfere…ȱ.ȱMerelyȱbecauseȱofȱprotectionȱofȱArticlesȱ14ȱandȱ16,ȱregardingȱBALCOȱasȱaȱState,ȱ
…ȱ theȱexistenceȱofȱ rightsȱofȱprotectionȱunderȱArticlesȱ14ȱandȱ16ȱofȱ theȱConstitutionȱcannotȱ
possiblyȱhaveȱtheȱeffectȱofȱvetoingȱtheȱGovernmentʹsȱrightȱtoȱdisinvest.ȱ…ȱThereȱisȱnoȱprincipleȱ
ofȱnaturalȱjusticeȱwhichȱrequiresȱpriorȱnoticeȱandȱhearingȱtoȱpersonsȱwhoȱareȱgenerallyȱaffectedȱ
asȱaȱclassȱbyȱanȱeconomicȱpolicyȱdecisionȱofȱtheȱGovernment’.ȱCf.ȱRe:ȱSpecialȱReferenceȱNo.1ȱofȱ
2012ȱ(2012)ȱ9ȱS.C.R.ȱ311ȱatȱparaȱ149,ȱholdingȱthatȱ‘Alienationȱofȱnaturalȱresourcesȱ(read,ȱnationalȱ
wealth)ȱ isȱ aȱ policyȱ decision,ȱ andȱ theȱ meansȱ adoptedȱ forȱ theȱ sameȱ areȱ thus,ȱ executiveȱ
prerogatives.ȱHowever,ȱwhenȱ suchȱ aȱpolicyȱdecisionȱ isȱnotȱ backedȱ byȱ aȱ socialȱ orȱwelfareȱ
purpose,ȱandȱpreciousȱandȱscarceȱnaturalȱresourcesȱareȱalienatedȱtoȱprivateȱentrepreneursȱforȱ
commercialȱ pursuitsȱ ofȱ profitȱ maximizing,ȱ adoptionȱ ofȱ meansȱ otherȱ thanȱ thoseȱ thatȱ areȱ
competitiveȱ andȱmaximizeȱ revenueȱmayȱ beȱ arbitraryȱ andȱ faceȱ theȱwrathȱofȱArt.ȱ 14ȱofȱ theȱ
Constitution’.ȱ

115ȱȱ(2002)ȱ5ȱS.C.C.ȱ111.ȱ
116ȱȱSeeȱtheȱdefinitionȱofȱGovernmentȱCompany,ȱSectionȱ2,ȱClauseȱ(45)ȱofȱTheȱCompanyȱActȱ2013ȱ

(Actȱno.ȱ18ȱofȱ2013)ȱGovernmentȱcompany,ȱ‘meansȱanyȱcompanyȱinȱwhichȱnotȱlessȱthanȱfifty‐
oneȱpercentȱofȱtheȱpaid‐upȱshareȱcapitalȱisȱheldȱbyȱtheȱCentralȱGovernment,ȱorȱbyȱanyȱStateȱ
GovernmentȱorȱGovernments,ȱorȱpartlyȱbyȱtheȱCentralȱGovernmentȱandȱpartlyȱbyȱoneȱorȱmoreȱ
Stateȱ Governments,ȱ andȱ includesȱ aȱ companyȱ whichȱ isȱ aȱ subsidiaryȱ companyȱ ofȱ suchȱ aȱ
Governmentȱcompany’.ȱȱ
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agency.ȱWhereas,ȱsuchȱholdingȱisȱforty‐nineȱpercent,ȱthatȱis,ȱlessȱthanȱfiftyȱpercent,ȱtheȱ
bodyȱqualifyȱtoȱbeȱcalledȱprivate,ȱconsequentlyȱableȱtoȱescapeȱtheȱwholeȱdisciplineȱofȱ
fundamentalȱrightsȱincludingȱtheȱdoctrineȱofȱequality.ȱWhatȱaȱgovernmentȱhasȱtoȱdoȱisȱ
toȱreduce,ȱorȱaȱprivateȱbodyȱorȱpersonȱmustȱacquireȱmoreȱthanȱfiftyȱpresentȱofȱfinancialȱ
responsibilitiesȱinȱtheȱconcernedȱventure,ȱtoȱaccomplishȱtheȱtransmutationȱfromȱpublicȱ
toȱprivate.ȱTheȱpropositionȱassumesȱastonishingȱquality,ȱwhenȱweȱlookȱatȱtheȱproportionȱ
ofȱnationalȱproperty/wealthȱownedȱbyȱtheȱprivate/publicȱcompaniesȱandȱsimilarȱentities.ȱ

Aȱ distinctiveȱ practiceȱ ofȱ theȱ stateȱ isȱ concealedȱ inȱ theȱmatrixȱ ofȱ thisȱ publicȱ privateȱ
dichotomy.ȱ Whatȱ theȱ states’ȱ firstȱ threeȱ limbs,ȱ couldȱ notȱ doȱ directlyȱ becauseȱ itȱ isȱ
forbiddenȱbyȱtheȱexistenceȱofȱPartȱIIIȱprovisionsȱofȱtheȱConstitution,ȱcanȱbeȱdoneȱbyȱwayȱ
ofȱexercisingȱordinaryȱ law‐makingȱpower,117ȱ firstȱdemarcatingȱ theȱboundariesȱofȱ theȱ
private,ȱi.e.ȱaȱnon‐governmentȱcompany,ȱenactingȱaȱstatuteȱwithȱjudicialȱsanction,ȱandȱ
inȱtheȱnextȱphaseȱallowingȱaȱtrade‐offȱbetweenȱthemȱ(publicȱandȱprivate)ȱonȱtheȱbasisȱofȱ
theȱsameȱstandardȱdemarcation!ȱȱ

Theȱongoingȱdiscussion,ȱimminentlyȱpointsȱtowardsȱtheȱprognosisȱandȱprogeniesȱwhichȱ
theȱdominantȱliberalȱlegalȱthinkingȱhas,ȱofȱwhatȱisȱcalledȱ‘darkȱsideȱofȱenlightenment’?ȱ
Itȱrationalizesȱsuffering,ȱviolence,ȱandȱavoidableȱdeprivationȱ inȱ theȱnameȱofȱ ‘formal’ȱ
equalȱhumanȱ rights.ȱTheȱprimaryȱmeansȱofȱwhichȱ itȱhelpsȱorganiseȱ andȱ employȱ inȱ
hiddenȱfashionȱareȱdivisionȱofȱlifeȱintoȱlegalisedȱconceptionsȱofȱprivateȱandȱpublicȱandȱ
rulesȱapplicableȱtoȱthem;ȱinheritanceȱorȱsuccession,ȱandȱtheȱrightȱtoȱequalityȱofȱaccessȱ
respectively.ȱDiscursively,ȱtheȱruleȱofȱinheritance,ȱwhichȱevenȱprofoundȱlibertariansȱstillȱ
labourȱtoȱfindȱsomeȱjustificationȱfor,ȱ118ȱareȱmadeȱtoȱcreepȱintoȱtheȱpublic,ȱmostȱimportantȱ
ofȱthemȱbeingȱacquisitionȱandȱpossessionȱofȱeducation,ȱ(explainedȱabove)ȱandȱofȱotherȱ
vocationalȱskills/meritsȱattainments,ȱnecessarilyȱaffectingȱone’sȱchanceȱofȱwellbeingȱinȱ
future,ȱ controlȱ overȱ portionsȱ ofȱ theȱwealthȱ ofȱ theȱ community,ȱ andȱ theȱ capacityȱ toȱ
exerciseȱanȱamountȱofȱsocialȱandȱpoliticalȱpower.ȱȱ

IndigenousȱNone‐ExclusionaryȱConceptionȱofȱEqualityȱ(Rights)ȱ
Mostȱimportantly,ȱtheȱfactȱthatȱvillageȱcommunities,ȱprimarilyȱasȱaȱculturalȱandȱsocialȱ
entityȱ existedȱ tillȱ theȱBritishȱ ruleȱdestroyedȱ them,ȱ simplyȱprovidesȱ theȱ ideaȱ that,ȱ inȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
117ȱȱArticleȱ246ȱreadȱwithȱVIIȱSchedule,ȱTheȱConstitutionȱofȱIndia,ȱ1950.ȱ
118ȱȱSeeȱ RobertȱNozick,ȱANARCHY,ȱSTATE,ȱ ANDȱUTOPIAȱ 168‐178ȱ (1974);ȱ JeremyȱWaldron,ȱ Locke’sȱ

Accountȱofȱ Inheritanceȱ andȱBequestȱ 19ȱ J.ȱOFȱHIST.ȱPHIL.ȱ50ȱ (1981),ȱWaldronȱconcludesȱ that,ȱ ‘Aȱ
coherentȱaccountȱofȱbequestȱandȱinheritanceȱcanȱthusȱbeȱbuiltȱuponȱLockeanȱfoundations.ȱTheȱ
firstȱprincipleȱofȱsuchȱanȱaccountȱrequiresȱthatȱtheȱdependentȱchildrenȱofȱaȱdeceasedȱproprietorȱ
beȱentitledȱautomatically,ȱasȱaȱmatterȱofȱnaturalȱright,ȱtoȱenoughȱoutȱofȱhisȱestateȱtoȱmaintainȱ
them.ȱApartȱfromȱtheȱneedsȱofȱdependents,ȱthereȱareȱnoȱnaturalȱrightsȱofȱsuccession.ȱ…ȱInȱaȱcivilȱ
society,ȱhowever,ȱtheȱlegislatureȱisȱlikelyȱtoȱmakeȱdetailedȱprovisionȱforȱtheȱorderlyȱdispositionȱ
ofȱ suchȱ property.ȱ Suchȱ provisionȱ mayȱ wellȱ includeȱ familiarȱ principlesȱ ofȱ testamentaryȱ
dispositionȱorȱ inheritance,ȱbutȱ itȱmayȱalsoȱ includeȱwhatȱweȱknowȱasȱestateȱduties’.ȱSeeȱalso,ȱ
JenniferȱBird‐Pollan,ȱDeath,ȱTaxes,ȱandȱPropertyȱ(Rights):ȱNozick,ȱLibertarianism,ȱandȱtheȱEstateȱTaxȱ
66ȱMe.ȱL.ȱRev.ȱ1ȱ(2013).ȱ
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whateverȱformȱtheȱnotionȱofȱrightȱ(toȱequality)119ȱexisted,ȱitȱwasȱquiteȱdifferentȱfromȱtheȱ
Commonȱ lawȱ saplingsȱ imposedȱ byȱ theȱ foreignȱ rule.ȱ Theȱ systemȱ ofȱ economicȱ
organizationȱcoupledȱwithȱtheȱcloseȱnitȱrelationsȱthatȱtheȱmembersȱsharedȱwithȱeachȱ
otherȱhadȱaȱdefiningȱimpactȱonȱtheȱconceptionȱofȱequality,ȱandȱlibertyȱfollowedȱasȱanȱ
incidentȱofȱ it.ȱThus,ȱwhatȱhasȱnowȱbeenȱcalledȱasȱJazmaniȱsystemȱorȱAsiaticȱmodeȱofȱ
production,ȱentailedȱhavingȱdefiniteȱrightȱtoȱaccessȱforȱtheȱmembersȱofȱtheȱvillage,ȱforȱ
example,ȱinȱtheȱbenefitsȱarisingȱoutȱofȱlandȱbelongingȱtoȱtheȱotherȱperson.ȱTheȱmodernȱ
notionȱofȱtheȱrightȱtoȱprivateȱpropertyȱisȱnotȱconditionedȱorȱdependentȱonȱperformanceȱ
ofȱsomeȱsocialȱfunction.120ȱAsȱopposedȱtoȱit,ȱaȱrecourseȱtoȱancientȱcustomaryȱlawsȱandȱ
normsȱ sufficientlyȱ testifyȱ thatȱ theȱ rightȱ andȱprivilegesȱ flowingȱ fromȱpeculiarȱ socialȱ
relationsȱsimultaneouslyȱentailedȱdutiesȱandȱliabilitiesȱforȱtheȱsameȱperson.121ȱEvenȱaȱ
readingȱofȱPowell’sȱresearch,ȱshowsȱthatȱdutiesȱandȱprivilegesȱflowingȱfromȱclan,ȱtribe,ȱ
andȱcommunityȱwereȱmoreȱfundamentalȱforȱtheȱorganizationȱofȱtheȱvillageȱsocietyȱthanȱ
theȱindividualȱclaimȱtoȱanȱobjectȱofȱnaturalȱresource.ȱȱ

Theȱdichotomy,ȱweȱhaveȱtriedȱtoȱdiscover,ȱthatȱexistedȱbetweenȱtheȱsocialȱandȱpoliticalȱ
states,ȱwasȱ cruciallyȱ responsibleȱ forȱ theȱ notionȱ ofȱ equalityȱ andȱ otherȱ socio‐culturalȱ
valuesȱ thatȱ prevailedȱ tillȱ modernityȱ arrivedȱ inȱ Indiaȱ withȱ theȱ colonialȱ rule.ȱ Thus,ȱ
indigenousȱnotionȱofȱequalityȱwasȱtheȱcreationȱofȱtheȱsocietyȱandȱnotȱthatȱofȱtheȱkingȱorȱ
emperor.ȱRightsȱandȱprivilegesȱarisingȱoutȱofȱanȱobjectȱofȱpropertyȱhadȱaȱsocialȱgenesisȱ
toȱwhichȱtheȱstate,ȱinȱitsȱmodernȱsense,ȱwasȱanȱexternalȱentity.ȱȱ

Theȱnecessaryȱ implicationȱofȱtheȱsocialȱgenesisȱofȱequality,ȱasȱwellȱasȱofȱproperty,ȱasȱ
opposedȱ toȱstateȱorȱpositiveȱ lawȱorigin,ȱ isȱ thatȱ theȱproductionȱandȱre‐distributionȱofȱ
property/wealthȱwas,ȱmoreȱorȱless,ȱtheȱexclusiveȱdomainȱofȱsocialȱstateȱandȱnotȱthatȱofȱ
theȱ King.ȱ Theȱ systemȱ ofȱ villageȱ communities,ȱ economicȱ arrangementsȱ withinȱ theȱ
community,ȱandȱwidespreadȱexistenceȱofȱcorporations,ȱguildsȱ(shrenis),ȱtestifyȱthatȱtheȱ
creationȱ andȱ re‐distributionȱ ofȱ property,ȱ andȱ protectionȱ andȱ enforcementȱ ofȱ theȱ
rights/privilegesȱarisingȱoutȱofȱit,ȱinȱgeneral,ȱwasȱtheȱprimaryȱresponsibilityȱofȱtheȱsocialȱ
stateȱ(notȱofȱpoliticalȱstate).122ȱTheseȱresponsibilitiesȱofȱtheȱsocietyȱwereȱcarriedȱoutȱonȱ
theȱbasisȱofȱconstitutionalȱprincipleȱofȱtheȱsocietyȱthat,ȱeveryȱmemberȱofȱtheȱcommunityȱ
isȱentitled,ȱnotȱtoȱbeȱexcludedȱfromȱtheȱ‘useȱorȱbenefitȱofȱtheȱachievementsȱofȱtheȱwholeȱ
society,ȱqualifiedȱbyȱtheȱrightsȱofȱeachȱmemberȱ(ifȱnotȱequal)ȱtoȱaccessȱtheȱaccumulatedȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
119ȱȱAllȱnaturalȱrightsȱareȱusufructȱrights.ȱSeeȱChhatrapatiȱSingh,ȱWATERȱRIGHTSȱANDȱPRINCIPLESȱOFȱ

WATERȱRESOURCESȱMANAGEMENTSȱ22‐23(1991).ȱ
120ȱȱC.ȱB.ȱMacpherson,ȱDEMOCRATICȱTHEORY:ȱESSAYSȱINȱRETRIEVALȱ126ȱ(1973).ȱ
121ȱȱKarlȱPolanyi,ȱTHEȱGREATȱTRANSFORMATIONȱ46,ȱ71,ȱ163ȱ(1975),ȱ(whereȱ theȱotherȱdemonstratesȱ

howȱannihilationȱofȱallȱ‘organicȱformsȱofȱexistence’ȱofȱmanȱtookȱplace).ȱȱ
122ȱȱSeeȱ RamkrishnaȱMukherjee,ȱ THEȱ DYNAMICSȱ OFȱ Aȱ RURALȱ SOCIETY:ȱAȱ STUDYȱ OFȱ THEȱ ECONOMICȱ

STRUCTUREȱINȱBENGALȱVILLAGESȱ18ȱ(1957).ȱHeȱfurtherȱobserves,ȱ ‘onȱtheȱotherȱhandȱtheȱvillageȱ
communitiesȱwereȱsuchȱindependentȱandȱpowerfulȱsocialȱunitsȱthat,ȱkingsȱmayȱimposeȱanyȱ
numberȱofȱtaxes,ȱeventuallyȱthoseȱonlyȱcouldȱbeȱrealizedȱwhichȱtheȱvillageȱcouncilsȱcouldȱagreeȱ
toȱcollect’;ȱR.ȱC.ȱMajumdar,ȱCORPORATEȱLIFEȱINȱANCIENTȱINDIAȱ2,ȱ141‐43ȱ(2ndȱedn.ȱ1922);ȱR.ȱS.ȱ
Sharma,ȱEARLYȱMEDIEVALȱINDIANȱSOCIETY:ȱAȱSTUDYȱINȱFEUDALISATIONȱ229ȱ(2003).ȱ
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capitalȱofȱtheȱsociety.123ȱThisȱlastȱpropositionȱhasȱtoȱbeȱunderstoodȱnotȱasȱanȱexclusiveȱ
empiricalȱnormȱbutȱasȱanȱabstraction,ȱpresentȱdefinitelyȱinȱandȱasȱessentialȱpartȱofȱtheȱ
constitutionalȱprincipleȱofȱthoseȱsocieties.ȱYetȱasȱfarȱas,ȱschoolȱeducationȱwasȱconcerned,ȱ
equalityȱwasȱmoreȱthanȱanȱabstractionȱandȱhadȱtheȱstatusȱofȱdominantȱruleȱofȱorganizingȱ
codeȱ ofȱ theȱ socialȱ state.ȱ Whenȱ ancientȱ andȱ medievalȱ Indianȱ legalȱ categoriesȱ areȱ
understoodȱ inȱ suchȱ manner,ȱ manyȱ prejudicesȱ prevailingȱ amongstȱ studentsȱ ofȱ lawȱ
automaticallyȱ disappear.ȱAndȱ theȱwayȱ forȱ meaningfulȱ studyȱ ofȱ Indianȱ social‐legalȱ
categoriesȱisȱopened,ȱinauguratingȱaȱnewȱeraȱofȱlegalȱscholarship.ȱ

Non‐exclusionȱ fromȱ theȱaccessȱ toȱ theȱgeneralȱeducationȱ system,ȱentailedȱpreservingȱ
educationȱtrulyȱinȱtheȱformȱofȱpublicȱgoodȱandȱabsenceȱofȱanyȱspecialȱprivilegeȱonȱaȱclassȱ
ofȱmembersȱofȱtheȱsocialȱstateȱtoȱhaveȱanyȱspecialȱmechanismȱtoȱgarnerȱtheȱpublicȱgoodȱ
ofȱeducationȱinȱtheirȱ‘ownȱprivateȱinterest’.ȱTheȱmostȱimportantȱconsequenceȱofȱtheȱnon‐
exclusionaryȱconceptionȱofȱequalityȱhadȱbeenȱthatȱitȱdidȱnotȱallowȱgoodsȱwhichȱhaveȱ
hadȱconventionallyȱtheȱstatusȱofȱpublicȱgood,ȱopenȱforȱaccessȱtoȱall,ȱtoȱbeȱconvertedȱintoȱ
aȱprivateȱgoodȱofȱtheȱindividualȱorȱaȱthingȱofȱmarket.ȱ

PrinciplesȱofȱInheritance,ȱEqualityȱandȱtheȱSocialȱGoodȱofȱEducationȱ
Thereȱ areȱ twoȱ generalȱ statementsȱ ofȱ socio‐historicalȱ realityȱ thatȱ haveȱ toȱ beȱ clearlyȱ
appreciated.ȱOne,ȱtheȱprincipleȱofȱinheritanceȱthatȱbelongȱtoȱsocialȱstateȱasȱitsȱoneȱofȱtheȱ
chiefȱorganizingȱnorms.ȱ Itȱactedȱasȱ theȱprimaryȱbasisȱ forȱ theȱconstructionȱasȱwellȱasȱ
maintenanceȱofȱtheȱhierarchicalȱsociety.ȱ(However,ȱinheritanceȱdoesȱnotȱappearȱtoȱhaveȱ
sameȱ statusȱ andȱ roleȱ inȱ theȱ politicalȱ state).ȱ Thenȱ theȱ principleȱ ofȱ inheritanceȱ had,ȱ
primarilyȱaȱlegalȱroleȱasȱwellȱasȱanȱeconomicȱfunction.ȱInȱtheȱformerȱcapacity,ȱitȱhelpedȱ
createȱsomeȱspecificȱhierarchicalȱconceptionsȱofȱlawȱandȱjustice.124ȱButȱmostȱimportantly,ȱ
itȱmadeȱviableȱandȱformedȱbasisȱforȱtheȱeconomicȱstructureȱandȱshapeȱofȱtheȱsocialȱstate.ȱ
Empiricalȱeconomicȱandȱsocialȱskills,ȱknowledge,ȱcapacity,ȱandȱabilityȱflowedȱfromȱaȱ
generationȱtoȱtheȱotherȱwithinȱtheȱfamilyȱbyȱvirtueȱofȱtheȱuniqueȱapplicationȱofȱtheȱruleȱ
ofȱinheritance.ȱThisȱviewȱofȱtheȱroleȱandȱstatusȱofȱprincipleȱofȱinheritanceȱmayȱofferȱtheȱ
bestȱexplanationȱforȱcontinuedȱandȱlegitimateȱexistenceȱofȱvernaȱsystemȱinȱIndia.ȱȱ

Two,ȱyetȱinheritanceȱorȱsuccessionȱdidȱnotȱplayȱanyȱsignificantȱroleȱinȱtheȱaccessȱtoȱasȱfarȱ
asȱ theȱsocialȱgoodȱofȱeducationȱwasȱconcerned.ȱDuringȱnoneȱofȱ theȱperiodȱofȱIndianȱ
ancientȱ andȱmedievalȱhistoryȱdistributionȱ andȱ acquisitionȱ ofȱ schoolȱ educationȱwas,ȱ
dependentȱ onȱ orȱ conditionedȱ byȱ theȱ ruleȱ ofȱ inheritanceȱ orȱ succession.ȱTheȱVillageȱ
pathsalaȱandȱmaktab,ȱasȱweȱhaveȱseenȱ includedȱ inȱ theirȱcurriculum,ȱskillsȱ inȱreading,ȱ
writing,ȱ accounting,ȱ arithmeticȱ andȱ skillsȱ neededȱ toȱ carryȱ outȱ differentȱ economicȱ
activitiesȱ inȱ theȱ communityȱ agriculturalȱ economy.ȱ Occupationalȱ andȱ hierarchicalȱ
featuresȱofȱvernaȱbasedȱ socialȱstructureȱdidȱnotȱaffectȱeitherȱ theȱcontentȱorȱaccessȱ toȱ
education.ȱ Neither,ȱ one’sȱ degreeȱ ofȱ attainmentȱ ofȱ educationȱ determinedȱ futureȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
123ȱȱC.B.ȱMacpherson,ȱPROPERTY:ȱMAINSTREAMȱANDȱCRITICALȱPOSITIONSȱ10ȱ(1978).ȱȱ
124ȱȱNicholasȱB.ȱDirks,ȱCASTESȱOFȱMIND:ȱCOLONIALISMȱANDȱTHEȱMAKINGȱOFȱMODERNȱINDIAȱ267‐268ȱ

(2001).ȱȱ
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prospectsȱofȱmaterialȱwellbeingȱforȱrestȱofȱherȱlifeȱandȱprogeny.ȱThisȱlastȱproposition,ȱinȱ
theȱtwentyȱfirstȱcentury,ȱhasȱgotȱalteredȱradically.ȱ

Educationȱenjoys,ȱinȱtwentyȱfirstȱcentury,ȱspecialȱsignificanceȱforȱeveryȱindividual.ȱNotȱ
onlyȱfromȱtheȱspiritualȱorȱmoralȱpointȱofȱviewȱbutȱeducationȱhasȱalsoȱbecomeȱtheȱmostȱ
potentȱ sourceȱ toȱ obtainȱ andȱ exerciseȱ socialȱ andȱ economicȱ power.ȱ Attainmentȱ ofȱ
educationȱaffectsȱone’sȱchancesȱofȱpossessingȱcapacitiesȱandȱsecuringȱaccessȱorȱcontrolȱ
overȱsourcesȱofȱwellbeingȱthroughoutȱherȱlifetime.ȱ

Itȱisȱthisȱparadigmȱwhichȱgivesȱbirthȱtoȱ‘kidsȱnotebookȱparadox’.ȱWhenȱtheȱlegalȱsystemȱ
allows,ȱaccessȱtoȱeducation,ȱtoȱbeȱmadeȱdependentȱonȱpaymentȱofȱmoney,ȱprovidedȱbyȱ
privateȱ individualsȱorȱcreatesȱseparateȱclassȱofȱ institutionsȱ forȱ itsȱhighȱrankȱofficials,ȱ
essentiallyȱitȱis,ȱbringingȱintoȱtheȱpolitical,ȱtheȱprincipleȱofȱinheritanceȱfromȱprivateȱofȱ
theȱsocialȱstate.125ȱButȱdiscursively,ȱthisȱphenomenonȱisȱpresentedȱrappedȱbyȱideasȱsuchȱ
asȱdesert,ȱindividualȱautonomyȱorȱsovereignty,ȱwhatȱmanyȱsocialȱtheoristsȱhaveȱblamedȱ
toȱbeȱtheȱpoliticsȱofȱhumanȱrights,ȱ‘privilegingȱmarketȱrelatedȱbusinessȱfriendlyȱhumanȱ
rights’126ȱoverȱothers.ȱȱ

Existenceȱofȱtwo‐separateȱunequalȱschoolȱsystems:ȱgovernmentȱrunȱandȱtheȱsoȱcalledȱ
publicȱschoolsȱinȱIndia,ȱisȱpartȱofȱtheȱnewȱsociologyȱempoweringȱtheȱ‘foremostȱclasses’ȱ
toȱ optȱ outȱ ofȱ theȱ governmentȱ schoolȱ system,ȱ andȱ sendȱ theirȱ childrenȱ toȱ publicȱ
(elite/good)ȱschools.ȱEducationȱsystem(s)ȱofȱIndiaȱinȱitsȱdualisticȱapplicationȱhasȱonlyȱ
workedȱasȱaȱ‘vitalȱcitizen‐formingȱandȱhierarchy‐generatingȱmechanism’.127ȱInȱaȱmoreȱ
elusiveȱsense,ȱthisȱsortȱofȱschoolȱsystemȱprimarilyȱdoesȱnotȱonlyȱfunctionȱtoȱcreateȱsocialȱ
andȱeconomicȱhierarchy’ȱbutȱperpetuateȱmedievalȱhierarchiesȱwhichȱtheȱsoȱcalledȱliberalȱ
legalȱmodernityȱhatesȱandȱspreadsȱhatredsȱabout.ȱȱ

OutcomesȱofȱPracticingȱEqualityȱasȱSwayambhuȱinȱaȱTransformerȱStateȱ
TheȱSwayambhuȱthesisȱandȱtheȱtransformerȱthesis,ȱconjointlyȱresultȱintoȱcreationȱofȱtheȱ
particularȱ sociologyȱwhichȱ theȱclassȱofȱpowerȱgroups,ȱ inȱ theȱpoliticalȱandȱeconomicȱ
system,ȱ inȱ connivanceȱ withȱ eachȱ other,ȱ constitutionalize.ȱ Practicingȱ equalityȱ asȱ
Swayambhuȱentityȱinȱaȱtransformerȱstate,ȱsupplyȱaȱspecificȱcontentȱandȱsubstanceȱtoȱtheȱ
stateȱandȱtheȱCourtȱandȱthusȱtheȱdominantȱclassesȱareȱableȱtoȱgiveȱspecificȱmeaningsȱtoȱ
theȱsocialȱandȱmoralȱlifvesȱandȱcreateȱillusionaryȱperceptionsȱofȱhumanity,ȱjustice,ȱandȱ
rights.ȱȱ

Whenȱ courtsȱ acceptȱ theȱ theoryȱ ofȱ legislativeȱ classificationȱ inȱ theȱ formȱ ofȱ primaryȱ
instrumentȱorȱ theȱdoctrineȱofȱ reasonableness,ȱasȱ secondaryȱ tool,ȱ toȱoperateȱequalityȱ
provisionsȱofȱtheȱConstitution,ȱitȱnecessarilyȱandȱsometimes,ȱinadvertently,ȱisȱsupplyingȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
125ȱȱSee,ȱRobertoȱM.ȱUnger,ȱWHATȱSHOULDȱLEGALȱANALYSISȱBECOME?ȱ85ȱ(1996).ȱUngerȱremarksȱthatȱ

‘theȱ hereditaryȱ transmissionȱ ofȱ educationalȱ opportunityȱ convergesȱ withȱ theȱ hereditaryȱ
transmissionȱofȱeconomicȱadvantageȱtoȱproduceȱaȱclassȱsociety’.ȱId.ȱ

126ȱȱSeeȱUpendraȱBaxi,ȱTHEȱFUTUREȱOFȱHUMANȱRIGHTSȱChap.ȱ7,ȱ234‐272ȱ(3rdȱedn.ȱ2008);ȱSeeȱUnger,ȱ
supraȱnoteȱ125.ȱȱ

127ȱȱSeeȱUnger,ȱsupraȱnoteȱ125ȱatȱ84.ȱȱ
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aȱparticularȱcontentȱtoȱtheȱConstitution.ȱInȱturn,ȱitȱhelpsȱourȱforemostȱclassȱtoȱpracticeȱ
equalityȱasȱSwayambhuȱ intityȱaccomplishingȱ transmutationsȱofȱ theȱstateȱ intoȱwhatȱ itsȱ
interestȱwarrants.ȱAȱstrangeȱuniformityȱandȱcontinuityȱisȱapparentlyȱdiscoverableȱinȱtheȱ
educationȱpoliciesȱofȱgovernmentsȱsinceȱtheȱageȱofȱfreeȱeconomyȱforeshadowedȱinȱIndia.ȱ
Policiesȱofȱbothȱtheȱpoliticalȱamalgamations,ȱledȱbyȱCongressȱandȱBhartiyaȱJanataȱParty,ȱ
fromȱearlyȱ1990sȱtillȱpresent,ȱrepresentȱanȱunbrokenȱchain.128ȱTheȱlater,ȱinȱpower,ȱbackedȱ
byȱ itsȱaffiliatedȱculturalȱandȱreligiousȱorganizations,ȱdoesȱpresumptuouslyȱholdsȱoutȱ
andȱagitateȱforȱrevivingȱancientȱHinduȱvalues,ȱidentitiesȱandȱculture,ȱbutȱwhenȱitȱcomesȱ
toȱ understandingȱ andȱ imbibingȱ evenȱ inȱ fragments,ȱ theȱ economicȱ andȱ educationalȱ
systemȱofȱancientȱIndia,ȱitsȱpolemicistsȱareȱforcedȱintoȱaȱsortȱofȱintellectualȱandȱmoralȱ
bankruptcy.ȱNoȱ sensibleȱ discourseȱ onȱ alternativeȱ economicȱ system,ȱ basedȱ onȱ theirȱ
proclaimedȱlifeȱbreath,ȱlongingsȱforȱindigenousȱinstitutions,ȱpractices,ȱandȱnorms,ȱisȱeverȱ
generatedȱwhichȱ wouldȱ haveȱ lessenedȱ theȱ roleȱ orȱ eliminatedȱ theȱ disproportionateȱ
powerȱtheȱinterestȱclassesȱexercise.ȱȱ

Theȱschoolȱeducationȱpoliciesȱadoptedȱbyȱtheȱpreviousȱgovernmentsȱandȱfortified129ȱbyȱ
theȱpoliticalȱpartyȱcurrentlyȱinȱpowerȱatȱtheȱcentre,ȱcontinuesȱtoȱemployȱandȱentrenchȱ
theȱ principleȱ ofȱ inheritanceȱ ofȱ wealth/propertyȱ andȱ theȱ comfortsȱ ofȱ imbeddedȱ
bureaucraticȱcitizenry,ȱ toȱmakeȱattainmentȱ inȱmattersȱofȱeducation,ȱcontingentȱuponȱ
them.ȱStateȱgovernmentsȱareȱnotȱtheȱweekȱpartnersȱinȱit.130ȱBothȱofȱtheseȱtwo,ȱprinciplesȱ
andȱfacts,ȱareȱcombinedȱtogetherȱtoȱproduceȱanȱeducationȱsystemȱwhichȱperpetuateȱandȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
128ȱȱE.g.ȱWhenȱtheȱCivilȱServicesȱSocietyȱandȱitsȱsanskritiȱschoolȱwasȱestablishedȱwithȱgovernmentȱ

revenue,ȱtheȱCongressȱwasȱinȱpowerȱatȱtheȱCentre‐ȱevenȱBhartiyaȱJanataȱPartyȱarguedȱinȱfavourȱ
ofȱtheȱSocietyȱinȱtheȱHighȱcourtȱofȱDelhi,ȱandȱisȱtryingȱtoȱdefendȱinȱappealȱinȱtheȱSupremeȱCourt.ȱȱ

129ȱȱOnȱJuneȱ7,ȱ2016ȱtheȱCentralȱgovernmentȱissuedȱanȱOfficeȱMemorandum,ȱproposing,ȱmoreȱSanskritiȱTypeȱ
schoolsȱinȱdifferentȱpartsȱofȱtheȱcountryȱasȱWelfareȱmeasuresȱforȱcivilȱservantsȱ(GroupȱAȱServices).ȱTheȱ
proposalȱisȱinspiredȱbyȱtheȱsuccessȱofȱtheȱinnovativeȱandȱexperimentalȱprojectȱofȱsettingȱupȱofȱSanskritiȱ
Schoolȱ(byȱtheȱCivilȱServicesȱSocietyȱinȱ1995).ȱManyȱofȱtheȱStateȱGovernmentsȱhasȱalreadyȱallottedȱlandȱ
locatedȱ inȱ respectiveȱ capitalȱ forȱ theȱ purpose.ȱ TheȱMemorandumȱ notesȱ thatȱ ‘evenȱ thoughȱKendriyaȱ
Vidhyalayaȱexistȱinȱmanyȱcitiesȱtheseȱdoȱnotȱ fulfillȱobjectiveȱofȱ(good)ȱschoolsȱforȱtransferableȱCentralȱ
Governmentȱ Employees.ȱ Twoȱ additionalȱ justificationsȱ suppliedȱ forȱ separateȱ eliteȱ suchȱ schoolsȱ are:ȱ
cooperativeȱ Federalismȱ andȱ administrativeȱ efficiency.ȱ SeeȱOFFICEȱ MEMORANDUMȱ No.ȱ 22/2/2010‐ȱ
Welfare;ȱ Governmentȱ ofȱ India,ȱ Ministryȱ ofȱ Personnel,ȱ Publicȱ Grievanceȱ andȱ Pensions;ȱ
departmentȱ ofȱ Personnelȱ andȱ Training.ȱ Availableȱ at:ȱ http://cbec.gov.in/resources//htdocs‐
cbec/deptt_offcr/circ‐deptl/policy‐guidelines‐sanskrit‐
typschool.pdf;jsessionid=B0D1EF15978827D0B673D2660814D7E1ȱ (lastȱ visitedȱ 30ȱOct.,ȱ 2017);ȱ
OnȱJuneȱo7,ȱ2016,ȱtheȱpersonnelȱministryȱreleasedȱaȱdraftȱpolicyȱnoteȱforȱtheȱopeningȱofȱschoolsȱ
alongȱtheȱlinesȱofȱDelhi’sȱSanskritiȱSchoolȱtoȱelicitȱtheȱresponseȱofȱtheȱpeople.ȱSeeȱGauravȱVivekȱ
Bhatnagar,ȱCentreȱtoȱSetȱupȱMoreȱSanskriti‐TypeȱSchoolsȱ(Juneȱ07,ȱ2016ȱTTHȱWIRE).ȱAvailableȱat:ȱ
https://thewire.in/41445/centre‐to‐set‐up‐more‐sanskriti‐type‐schools/ȱ (Lastȱ visitedȱ 21ȱ Oct.,ȱ
2017).ȱ

130ȱȱId.,ȱtheȱOfficeȱMemorandum.ȱ
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reinvigorate131ȱ theȱ latterȱ byȱ convertingȱ aȱ traditionallyȱ regardedȱ publicȱ goodȱ intoȱ aȱ
privateȱcommodity.132ȱȱ

Though,ȱtheȱprincipleȱofȱinheritanceȱwasȱanȱimportantȱfeatureȱofȱhistoricalȱsociety,ȱitȱhasȱ
acquiredȱalteredȱfunction.ȱȱ

Here,ȱevenȱatȱtheȱcostȱofȱrepetitionȱitȱmustȱbeȱconcludedȱthatȱtheȱhistoricalȱsocialȱstateȱ
hadȱitsȱdefiningȱprincipleȱinȱtheȱformȱofȱinheritanceȱorȱsuccession.ȱTheȱprincipleȱnotȱonlyȱ
determinedȱtheȱpassageȱofȱpropertyȱfromȱoneȱtoȱtheȱotherȱgenerationȱbutȱalsoȱdecisivelyȱ
ensuredȱtheȱdifferentiatedȱsocialȱrolesȱofȱaȱpersonȱandȱconsequently,ȱformationȱofȱclassesȱ
intoȱtheȱvernas.ȱButȱitȱdidȱnotȱdecisivelyȱcontrolȱtheȱchancesȱofȱwellbeingȱofȱaȱmemberȱ
throughoutȱherȱ life,ȱasȱ longȱasȱaccessȱ toȱeducationȱwasȱnotȱ conditionedȱuponȱone’sȱ
proprietaryȱcapabilityȱtoȱachieveȱit.ȱTheȱintuitiveȱideaȱisȱthatȱ(rightȱto)ȱequality,ȱinȱtheȱ
socialȱstate,ȱenjoyedȱandȱhadȱstatusȱakinȱtoȱnaturalȱrightsȱwhichȱProf.ȱMenskiȱidentifiesȱ
withȱ ancientȱ Dharmaȱ (whatȱ popularlyȱ hasȱ beenȱ mistakenȱ toȱ beȱ religiousȱ lawȱ
simpliciter).133ȱAnȱexcellentȱanalysisȱofȱtheȱnaturalȱrights,ȱwithȱwhateverȱnomenclatureȱ
theseȱexistedȱinȱtheȱWestȱorȱSouth,ȱbyȱProf.ȱChhatrapatiȱSingh,ȱprovesȱthatȱtheyȱinvolvedȱ
notȱ theȱ dominionȱ butȱ theȱ rightȱ toȱ access,ȱ usufructȱ rights.134ȱAȱ resource,ȱ tangibleȱ orȱ
intangible,ȱwhichȱisȱproductȱof,ȱandȱhasȱaȱvalueȱonlyȱinȱsocialȱeffortȱandȱbyȱtheȱuseȱofȱ
communalȱmaterialȱandȱnon‐materialȱcapital,ȱcapitalȱandȱpower,ȱandȱisȱscarceȱtoo,ȱwhatȱ
otherȱexplanationsȱcanȱbetterȱbeȱsuitable?ȱEducation,ȱnayȱgoodȱeducationȱdoesȱrepresentȱ
oneȱsuchȱscarceȱcommodity.ȱȱ

Beforeȱclosingȱthisȱsection,ȱanȱattemptȱshouldȱbeȱmadeȱtoȱsearchȱforȱtheȱsignificantȱvoicesȱ
againstȱ theseȱkindsȱofȱ continuingȱviolenceȱagainstȱ theȱ fundamentalȱ structureȱofȱ theȱ
society,ȱ andȱ equality.ȱ Atȱ internationalȱ institutionalȱ andȱ globalȱ forums,ȱ thereȱ hasȱ
emergedȱsomeȱsuchȱcautions,ȱbutȱ focusingȱonȱmacroȱandȱmicroȱeconomics,ȱnoȱsuchȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
131ȱȱE.g.ȱalmostȱallȱsoȱcalledȱeliteȱprivateȱschools,ȱtechnicalȱandȱprofessionalȱeducationalȱinstitutionsȱ

areȱownedȱbyȱsomeȱbusinessȱhouses,ȱorȱtrustȱsocietiesȱestablishedȱandȱmanagedȱbyȱpeopleȱwhoȱ
wouldȱqualifyȱtoȱbeȱincludedȱinȱtheȱdominant/foremostȱclass.ȱ

132ȱȱUnionȱ Budgetȱ 2016ȱ announcedȱ toȱ provideȱ assistanceȱ ofȱ Rsȱ 10,000ȱ croresȱ toȱ tenȱ privateȱ
universitiesȱandȱanȱequalȱnumberȱofȱgovernmentȱonesȱforȱaȱperiodȱofȱfiveȱyears.ȱSee,ȱTHEȱWIREȱ
15ȱOct.,ȱ2017;ȱAnubhutiȱBishnoi,ȱModiȱgovernmentȱisȱfirmingȱupȱaȱplanȱtoȱcreateȱIndiaʹsȱownȱHarvardȱ
THEȱECONOMICȱTIMESȱ(22ȱMay,ȱ2017).ȱThereȱwereȱ795ȱUniversitiesȱinȱ2016‐17,ȱwhichȱcomprisedȱ
47ȱCentral,ȱ360ȱStateȱPublic,ȱandȱ262ȱStateȱPrivateȱuniversities.ȱTheȱsameȱyearȱ15ȱStateȱPublicȱ
Universitiesȱandȱ27ȱStateȱPrivateȱUniversitiesȱwereȱincludedȱinȱtheȱUGCȱlistȱofȱUniversities.ȱTheȱ
UGCȱAnnualȱreportȱ2016‐17ȱstatesȱthatȱduringȱXIIȱplanȱperiodȱanȱincreaseȱofȱ38.74ȱpercentȱwasȱ
registeredȱinȱrespectȱofȱnumberȱofȱuniversitiesȱandȱcolleges.ȱȱ

133ȱȱSeeȱWarnerȱMenski,ȱSanskritȱLaw:ȱExcavatingȱVedicȱLegalȱPluralismȱSOASȱSchoolȱofȱLawȱLegalȱ
StudiesȱResearchȱPaperȱSeriesȱResearchȱPaperȱNo.ȱ5ȱ/ȱ2010ȱatȱ11(arguingȱthat,ȱ‘earlyȱlawȱtendsȱ
toȱbeȱseenȱasȱsomethingȱreligious.ȱIndeed,ȱtheȱbasicȱconceptȱofȱnaturalȱlawȱinȱitsȱEurocentricȱ
manifestationsȱ suggestsȱ this,ȱ reflectedȱ inȱ theȱworkȱofȱmajorȱearlyȱ scholarsȱ likeȱSt.ȱThomasȱ
Aquinas’).ȱ

134ȱȱChhatrapatiȱSingh,ȱWATERȱRIGHTSȱANDȱPRINCIPLESȱOFȱWATERȱRESOURCESȱMANAGEMENTSȱ22‐23,ȱ
87ȱ(1991).ȱ
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warningȱexistsȱagainstȱtheȱrisingȱinequality,135ȱandȱquiteȱaȱfewȱonȱtheȱqualityȱofȱschoolȱ
educationȱ inȱ theȱnationalȱ context.ȱAndȱ littleȱ onȱ theȱ systemȱ ofȱ schoolȱ andȱ accessȱ toȱ
education,ȱ fromȱ India.ȱAȱ loneȱ conscientiousȱ voiceȱ appearsȱ toȱ beȱ comingȱ fromȱ theȱ
AllahabadȱHighȱCourt.ȱ Inȱ aȱ caseȱ involvingȱ regularisationȱ ofȱ contractualȱ teachersȱ inȱ
schoolsȱ runȱbyȱUttarȱPradeshȱgovernment,ȱSudhirȱAggrawalȱ J.,ȱcapturesȱ theȱchaoticȱ
affairsȱofȱschoolȱeducationsȱveryȱconcisely:136ȱȱ

Today,ȱjudicialȱcognizanceȱcanȱbeȱtakenȱofȱtheȱfactȱthatȱthereȱareȱthreeȱcategoriesȱ
ofȱPrimaryȱSchoolsȱ…ȱ(One)ȱaȱveryȱfewȱnumberȱofȱPrimaryȱSchoolsȱrunȱbyȱeliteȱ
andȱhighlyȱprivilegedȱcategoryȱofȱpeopleȱwhichȱareȱbrandedȱpublicȱschools.ȱ
SomeȱEnglish/ConventȱSchoolsȱareȱrunȱbyȱChristianȱminorityȱwhereinȱchildrenȱ
ofȱpoorȱandȱlower‐middleȱclassȱhaveȱvirtuallyȱnegligibleȱscope.ȱThisȱcategoryȱ
ofȱ Schoolsȱ basicallyȱ caterȱ toȱ theȱ needȱ ofȱ highlyȱ richȱ people,ȱ highȱ classȱ
Bureaucrats,ȱMinisters,ȱpeoplesʹȱrepresentatives,ȱlike,ȱMembersȱofȱParliament,ȱ
MembersȱofȱLegislativeȱAssembliesȱandȱhigh‐middleȱclassȱpeople.ȱTheȱwardsȱ
ofȱaȱlimitedȱclassȱofȱeliteȱsocietyȱcanȱgetȱeducationȱtherein.ȱMostȱofȱtheȱpeopleȱ
cannotȱmeetȱevenȱ financialȱstandardsȱofȱ fees.ȱAdmissionȱstandardsȱareȱveryȱ
strictȱandȱmostlyȱavailableȱdueȱtoȱhighȱresources.ȱTheseȱSchoolsȱhaveȱbestȱkindȱ
ofȱ infrastructures,ȱ tutorialȱ staffȱandȱallȱotherȱ facilities.ȱTheseȱSchoolsȱ canȱbeȱ
termedȱasȱʹEliteȱSchoolsʹ.ȱ(Two)ȱInȱtheȱsecondȱcategoryȱcomes,ȱthoseȱPrimaryȱ
Schoolsȱwhichȱareȱrunȱbyȱnormallyȱsomeȱprivateȱbodiesȱorȱindividuals,ȱcateringȱ
toȱwardsȱofȱlowerȱmiddleȱclass.ȱThoughȱinfrastructureȱinȱtheseȱSchoolsȱisȱnotȱsoȱ
sophisticatedȱandȱultra‐modernȱasȱthatȱofȱEliteȱSchools,ȱstillȱisȱmuchȱbetterȱandȱ
comparativelyȱ evenȱ tutorialȱ staffȱ isȱ sufficientlyȱ good.ȱTheyȱmayȱbeȱ termedȱ
ʹSemi‐Eliteȱ Schoolsʹ.ȱ (Three)ȱ Inȱ theȱ thirdȱ categoryȱ comesȱ almostȱ allȱPrimaryȱ
Schoolsȱ runȱandȱmanagedȱbyȱBoardȱunderȱ itsȱadministration.ȱTheseȱ canȱbeȱ
termedȱasȱ́ Common‐menʹsȱSchoolsʹ.ȱTheyȱareȱtheȱSchools,ȱwhoȱcaterȱtoȱtheȱentireȱ
categoryȱofȱruralȱclass,ȱurbanȱruralȱclassȱandȱthoseȱwhoȱcannotȱaffordȱexpensesȱ
ofȱotherȱtwoȱcategories.ȱTheȱnumberȱofȱstudentsȱthereinȱconstituteȱalmostȱ90ȱperȱcentȱ
populationȱ(tinyȱmillionȱIndians)ȱofȱminorȱchildrenȱinȱtheȱState.ȱTheȱrealȱcatchȱliesȱ
here.137ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
135ȱȱSeeȱgenerally,ȱGiovanniȱAndreaȱCorniaȱandȱJuliusȱCourt,ȱInequality,ȱGrowthȱandȱPovertyȱinȱtheȱEraȱ

ofȱLiberalizationȱandȱGlobalization,ȱ(UNUȱWorldȱInstituteȱforȱDevelopmentȱEconomicsȱResearchȱ
(UNU/WIDER)ȱ2001);ȱJȱCassidy,ȱForcesȱofȱDivergence:ȱIsȱSurgingȱInequalityȱEndemicȱtoȱCapitalism?ȱ
THEȱNEWȱYORKER,ȱ(31ȱMar.,ȱ2014);ȱP.ȱAlston,ȱReportȱofȱtheȱSpecialȱRapporteurȱonȱExtremeȱPovertyȱ
andȱHumanȱRight:ȱAnnualȱReportȱ2014,ȱ(UNGAȱ214);ȱThomasȱPiketty,ȱCAPITALȱINȱTHEȱTWENTY‐
FIRSTȱCENTURYȱ(ArthurȱGoldhammerȱtrans.ȱ2014).ȱ

136ȱȱUmeshȱKumarȱSinghȱv.ȱStateȱofȱU.P.ȱ (WRITȱ ‐ȱAȱNo.ȱ ‐ȱ28003ȱofȱ2015,ȱ judgmentȱDeliveredȱonȱ
18.08.2015)ȱ Availableȱ at:ȱ http://s3.documentcloud.org/documents/2289595/allahabad‐hc‐
judgment‐banning‐public‐servants.pdfȱ(Lastȱvisitedȱ21ȱDec.,ȱ2017).ȱ

137ȱȱId.ȱatȱ80‐83.ȱ(Emphasisȱsupplied).ȱ
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Theȱhard‐realȱfactȱisȱthatȱtheseȱinstitutions,ȱrunȱbyȱBoardȱofȱBasicȱEducation,ȱareȱ
victimȱofȱhighestȱlevelȱofȱmisappropriation,ȱmaladministrationȱandȱwidespreadȱ
corruption.ȱStandardȱofȱteachingȱisȱtheȱbiggestȱcasualty.138ȱ

Lamentingȱonȱtheȱkindȱofȱinfrastructureȱandȱqualityȱofȱteachersȱandȱeducationȱinȱtheȱ
Common‐menʹsȱ Schools,ȱ Mr.ȱ Justiceȱ Aggrawalȱ observes,ȱ “[I]tȱ isȱ notȱ difficultȱ toȱ
understand,ȱwhyȱconditionsȱofȱtheseȱSchoolsȱhaveȱnotȱimproved”139ȱandȱconcludesȱthatȱ
“[T]heȱpublicȱadministrationȱthereforeȱhasȱnoȱactualȱindulgenceȱtoȱseeȱfunctioningȱandȱ
requirementsȱofȱtheseȱschools.ȱTheseȱschoolsȱhaveȱbecomeȱaȱmodeȱofȱearningȱpoliticalȱ
mileageȱinsteadȱofȱrealȱcateringȱtoȱitsȱneed”.ȱHon’bleȱJusticeȱappearsȱtoȱhitȱtheȱnailȱonȱ
theȱ headȱ byȱ hisȱ prescriptionsȱ forȱ removingȱ theȱ malaise,ȱ (whichȱ wasȱ immediatelyȱ
subduedȱ andȱ lostȱ amongstȱ theȱ vulgarȱ dinȱ andȱ conceitȱpowerȱ spectacleȱ ofȱmodernȱ
samantsȱ(feudalȱlords).ȱItȱisȱyetȱredeemingȱtoȱseeȱtheȱprescriptionsȱbyȱHisȱLordship:ȱ

AȱcompetitionȱisȱgoingȱonȱtoȱbringȱstandardȱofȱCommon‐menʹsȱSchoolsȱdown,ȱ
asȱmuchȱasȱpossible.ȱ Inȱmyȱview,ȱnowȱ theȱ timeȱhasȱcomeȱwhereȱ immediateȱ
attentionȱneedȱbeȱdrawnȱforȱimprovement,ȱ…ȱTheȱtimeȱhasȱcomeȱwhereȱStateȱ
mustȱmakeȱitȱcompulsoryȱtoȱallȱthoseȱwhoȱgetsȱsalary,ȱperksȱandȱotherȱbenefitsȱ
fromȱStateȱexchequerȱtoȱhaveȱtheirȱwardsȱsentȱtoȱPrimaryȱSchoolsȱmaintainedȱ
byȱBoardȱwhichȱIȱhaveȱtermedȱCommon‐menʹsȱSchoolsȱandȱnotȱtoȱSchoolsȱwhich,ȱ
comeȱinȱtheȱcategoryȱ1ȱandȱ2,ȱi.e.,ȱEliteȱandȱSemiȱEliteȱandȱareȱprivatelyȱmanaged.ȱ
Inȱcase,ȱanyȱoneȱfloutsȱthisȱcondition,ȱaȱpenalȱprovisionȱshouldȱalsoȱbeȱmade.ȱItȱ
isȱonlyȱthenȱtheȱimprovementȱofȱtheseȱinstitutionsȱwillȱbeȱensuredȱbyȱthoseȱwhoȱ
areȱresponsibleȱforȱitsȱmanagementȱinȱaȱproperȱway.ȱItȱwillȱalsoȱboostȱsocialȱ
equation.140ȱȱ

Vȱ

StrangeȱSemanticalȱandȱEpistemologicalȱExistenceȱofȱLawȱ
Thingsȱfallingȱwithinȱtheȱambitȱofȱtheȱideaȱconnotedȱinȱtheȱsubheadingȱopenȱaȱvastȱareaȱ
ofȱstudyȱforȱwhichȱ theȱspaceȱavailableȱhereȱdoesȱnotȱpermit.ȱWhatȱ isȱ intendedȱ toȱbeȱ
discussedȱbrieflyȱare,ȱ theȱ thoughtsȱasȱ farȱasȱ theyȱhaveȱbearingȱonȱ theȱessentialȱ legalȱ
categoriesȱtakenȱupȱforȱinvestigationȱinȱthisȱpaper.ȱ

InȱallȱpreviousȱfourȱSectionsȱofȱtheȱpaper,ȱweȱhaveȱnotȱbeenȱdirectlyȱconcernedȱwithȱtheȱ
linguisticȱorȱcognitiveȱconsiderations.ȱOurȱmainȱaimȱhasȱbeenȱtoȱlookȱuponȱtheȱstateȱandȱ
itsȱ proclaimed;ȱ oneȱ ofȱ theȱ centralȱ values,ȱ equality’,ȱ inȱ theȱ anthropologicalȱ andȱ
sociologicalȱsettingsȱofȱhistory.ȱInȱtheȱpresentȱsection,ȱhowever,ȱdefinitiveȱexpositionsȱofȱ
theȱcontingentȱandȱchaoticȱcharactersȱofȱtheȱlegalȱcategoriesȱnecessarilyȱrequiresȱthatȱitsȱ
audaciousȱclaimȱtoȱmoralȱjustificationsȱareȱstudied,ȱnotȱinȱitsȱownȱrights,ȱbutȱtheȱwaysȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
138ȱȱId.ȱatȱ86.ȱ
139ȱȱId.ȱatȱ84.ȱ
140ȱȱId.ȱatȱ87‐90.ȱ(Emphasisȱsupplied).ȱ
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inȱwhichȱitsȱseductiveȱandȱaddictiveȱappealsȱandȱeffectsȱareȱuncovered.ȱVeryȱoftenȱsuchȱ
claimsȱareȱreposedȱ inȱ theȱsemanticsȱandȱ theȱepistemologicalȱways,ȱ lawsȱareȱwritten,ȱ
interpreted,ȱandȱcommunicated.ȱMorality,ȱcharityȱorȱphilanthropy,ȱandȱtheȱsimilarȱ‘self‐
evident’ȱ individualȱ virtuesȱ orȱ languageȱ employedȱ byȱ courtsȱ toȱ constructȱ specificȱ
contoursȱofȱ‘equality’,ȱareȱepistemologicallyȱborrowedȱtoȱtheȱlanguageȱofȱlawȱandȱ itsȱ
explanation,ȱdiscursively,ȱemployedȱtoȱaccomplishȱulteriorȱpurposes.ȱButȱbeforeȱtakingȱ
upȱtheseȱdiscussionsȱsomeȱgeneralȱexplanationsȱofȱkeyȱwordsȱusedȱinȱtheȱsub‐headingȱ
areȱcalledȱfor.ȱ

Semanticsȱ isȱ aȱbranchȱ ofȱknowledgeȱdealingȱwithȱmeaningȱ ofȱwordsȱorȱphrasesȱ inȱ
languageȱor/andȱcontexts141ȱknownȱasȱ‘philosophyȱofȱlanguage’.142ȱItȱbelievesȱthatȱwordsȱ
doȱnotȱpictureȱreality.ȱInȱotherȱwords,ȱrealityȱdoesȱnotȱcontrolȱlanguageȱandȱstatesȱthatȱ
languageȱactuallyȱconstructsȱsocialȱreality.ȱTheȱimportantȱthingȱtoȱnoticeȱforȱthisȱbranchȱ
ofȱstudy,ȱisȱtheȱmeaningȱofȱwordsȱasȱactuallyȱused.ȱWordsȱdoȱnotȱhaveȱanȱindependentȱ
meaningȱapartȱfromȱtheȱcontextȱinȱwhichȱtheyȱareȱused.ȱLudwigȱWittgensteinȱwasȱfoundȱ
ofȱreferringȱtoȱthisȱlinguisticȱphenomenonȱasȱ‘theȱlanguageȱgameȱtheory’.143ȱInȱlaw,ȱasȱaȱ
separateȱdisciplineȱofȱstudy,ȱonlyȱProf.ȱHart144ȱappearsȱtoȱhaveȱprominentlyȱusedȱtheȱ
insightsȱfromȱsemantics.145ȱȱ

Theȱotherȱcategory,ȱepistemology,ȱisȱconcernedȱwithȱ‘theȱstudyȱorȱaȱtheoryȱofȱtheȱnatureȱ
andȱgroundsȱofȱknowledgeȱwithȱreferenceȱtoȱitsȱlimitsȱandȱvalidity’.146ȱInȱthisȱway,ȱitȱ
relatesȱ toȱ knowing/knowledgeȱ ofȱ aȱ categoryȱ orȱ constructionȱ ofȱ thatȱ categoryȱ
investigatingȱintoȱandȱassessingȱeffectsȱofȱdefinitiveȱextentȱandȱlimitsȱtoȱwhichȱaȱseekerȱ
ofȱ knowledgeȱ inȱ aȱ particularȱ branchȱ canȱ drawsȱ upon,ȱ borrow,ȱ orȱ dependȱ onȱ
understandingȱofȱthingsȱinȱotherȱdisciplines.ȱȱ

CommonȱLaw,ȱlegalȱstudyȱandȱjudicialȱprocessȱappearsȱtoȱhave,ȱfromȱtheȱearlyȱperiod,ȱ
insulatedȱ themselvesȱ andȱ eliminatedȱ anyȱ possibilityȱ ofȱ formalȱ introductionȱ ofȱ
epistemologicalȱconstituentsȱandȱingredientsȱofȱknowledgeȱgainedȱinȱotherȱdisciplinesȱ
ofȱstudyȱandȱsemanticalȱtechniquesȱorȱmethodsȱemployedȱasȱsuch.ȱAnȱinterestingȱfactȱisȱ
thatȱ noneȱ ofȱ theȱ majorȱ LawȱDictionariesȱ containsȱ entriesȱ suchȱ asȱ epistemologyȱ orȱ
semantics.ȱȱ

Yet,ȱsoȱfar,ȱtheseȱcategoriesȱareȱvitalȱinȱorȱforȱtheȱconstructionȱofȱknowledgeȱinȱlawȱinȱ
generalȱandȱlegalȱcategories,ȱandȱproductionȱofȱjustificationsȱthereofȱinȱparticular,ȱtheirȱ
usageȱisȱubiquitousȱinȱliberalȱlawȱandȱlegalȱprocesses.ȱAsȱfarȱasȱtheȱuseȱofȱhistoryȱorȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
141ȱȱMERRIAM‐WEBSTERʹSȱCOLLEGIATEȱDICTIONARYȱ(11thȱedn.ȱ2003).ȱ
142ȱȱSeeȱgenerallyȱLudwigȱWittgenstein,ȱPHILOSOPHICALȱINVESTIGATIONS.ȱ(4thȱedn.ȱ2009).ȱ
143ȱȱId.ȱ
144ȱȱE.g.ȱToȱappreciateȱ thisȱpropositionȱoneȱneedsȱonlyȱ toȱanalyzeȱhisȱ conceptsȱofȱSocialȱRules,ȱ

distinctionȱbetweenȱbeingȱobligedȱandȱhavingȱanȱobligation.ȱSeeȱH.L.A.ȱHart,ȱTHEȱCONCEPTȱOFȱ
LAWȱ 79‐99ȱ (1961).ȱ Andȱ hisȱ ‘theoryȱ ofȱ penumbraȱ ofȱ law’.ȱ Seeȱ H.L.A.ȱ Hart,ȱ Positivismȱ andȱ
SeparationȱofȱLawȱandȱMoralsȱ71ȱHARV.ȱL.ȱREV.ȱ593ȱ(1958).ȱ

145ȱȱChanchalȱKumarȱSingh,ȱRulingȱTheoriesȱofȱLaw:ȱConstructionȱofȱSocialȱRealityȱandȱProductionȱofȱ
Justificationsȱ5ȱVol.ȱJOLTIȱ17ȱ(2014).ȱ

146ȱȱMERRIAM‐WEBSTERʹSȱCOLLEGIATEȱDICTIONARYȱ(11thȱedn.ȱ2003).ȱ



ȱ StateȱandȱEqualityȱfromȱSadācār(a)ȱtoȱBazaar…ȱ 45ȱ

�

achievementsȱofȱhistoryȱasȱaȱsubjectȱofȱstudyȱbyȱIndianȱcourtsȱareȱconcerned,ȱweȱhaveȱ
spokenȱenoughȱ inȱpreviousȱsectionsȱofȱ thisȱpaper.147ȱ Inȱ thisȱ sectionȱweȱshallȱmakeȱaȱ
modestȱattemptȱtoȱconcentrateȱonȱfewȱofȱsimilarȱelementsȱinȱthatȱassemblage.ȱ

MoralityȱandȱCharityȱinȱtheȱlanguageȱofȱRightsȱ
Thisȱ aspectȱ isȱ inexplicablyȱ relatedȱ toȱ theȱ veryȱ notionȱ ofȱ rightȱ inȱ theȱ formȱ ofȱ
supererogation,148ȱwhichȱenablesȱaȱpersonȱtoȱcontributeȱorȱprovideȱmoreȱthanȱwhatȱtheȱ
entitlementsȱofȱtheȱother,ȱunderȱlaw,ȱmayȱrequire.ȱItȱmay,ȱasȱitȱis,ȱbeȱanȱintegralȱpartȱofȱ
theȱrights’ȱnotionȱinȱgeneral,ȱadoptedȱbyȱtheȱConstitution,ȱyetȱitȱconstitutesȱanȱaffrontȱtoȱ
bothȱKant’sȱconceptionȱofȱuniversalȱmoralityȱ (instrumental)149ȱandȱ isȱviolativeȱofȱ theȱ
Gandhi’sȱConventionalȱ andȱ spiritualȱnotionȱ ofȱuniversalȱmoralȱduties.ȱButȱ runningȱ
Umangȱandȱextendingȱcharityȱgoesȱwellȱwithȱtheȱconsequentialistȱjustificationsȱofȱmoralȱ
behaviourȱofȱutilitarianȱmoralȱthinking.ȱ‘Peopleȱfindȱpleasureȱinȱspreadingȱjoyȱaroundȱ
themȱandȱcanȱtakeȱdelightȱinȱtheȱsatisfactionȱofȱothers.ȱSuchȱactionsȱmayȱbeȱproperȱandȱ
amiable,ȱitȱhas,ȱKantȱmaintains,ȱnoȱmoralȱworth’.150ȱForȱtheȱactionsȱareȱnotȱgovernedȱbyȱ
universalȱ (maxim)ȱ principleȱ producedȱ fromȱ reason,ȱ butȱ originatesȱ inȱ theȱ humanȱ
inclinationsȱ (fallingȱ inȱ theȱ sameȱ categoryȱ asȱ instinct,ȱ honour,ȱ appetite,ȱ sympathy,ȱ
empathy,ȱlustȱorȱgreedȱetc.).ȱAȱmoralȱconductȱisȱbasedȱonȱuniversalȱprincipleȱofȱduty,ȱ
havingȱabsoluteȱworth,ȱwhichȱisȱaȱprioriȱcreationȱofȱtheȱreasonȱensuringȱtheȱ‘autonomyȱ
ofȱtheȱwill’,ȱconsequentlyȱtheȱconductȱisȱautonomousȱorȱfreeȱconduct.ȱIndividualȱwill,ȱ
resultingȱ intoȱ conductȱ andȱ actionsȱ basedȱ onȱ instinct,ȱ fear,ȱ hungerȱ greed,ȱ interest,ȱ
honour,ȱetc.ȱareȱheteronomousȱconductȱandȱisȱnotȱdifferentȱfromȱtheȱconductȱofȱotherȱ
lowerȱanimals.ȱȱ

Kant’sȱconceptionȱofȱdutyȱandȱmoralȱworthȱofȱactionȱorȱcharacterȱinvolvesȱfollowingȱ
three:151ȱfirstly,ȱthatȱtheȱmoralȱworthȱofȱtheȱconductȱorȱcharacterȱisȱnotȱbroughtȱoutȱbyȱtheȱ
factȱthatȱtheȱactionȱisȱbeneficentȱ(toȱsomeȱother),ȱbecauseȱitȱisȱbasedȱonȱtheȱinclinationȱofȱ
theȱactor,ȱbutȱfromȱtheȱduty.ȱSecondly,ȱthatȱtheȱactionȱdoneȱfromȱduty,ȱderivesȱitsȱmoralȱ
worth,ȱnotȱfromȱtheȱpurposeȱforȱwhichȱitȱisȱdone,ȱbutȱfromȱtheȱprincipleȱ(maxim)ȱbyȱ
whichȱitȱisȱdetermined,ȱtherefore,ȱdoesȱnotȱdependȱonȱtheȱrealizationȱofȱtheȱobjectȱbutȱ
onȱtheȱprincipleȱofȱvolitionȱbyȱwhichȱtheȱactionȱhasȱtakenȱplace.ȱAndȱthird,ȱdutyȱisȱtheȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
147ȱȱSeeȱ discussions,ȱ underȱ previousȱ sectionsȱ ofȱ thisȱ paper,ȱ onȱ educationȱ policiesȱ followedȱ byȱ

differentȱ governmentsȱ atȱ theȱCentre.ȱHowȱ discursivelyȱ andȱ selectivelyȱ ancientȱ socialȱ andȱ
culturalȱfactsȱareȱusedȱbyȱtheȱpresentȱpoliticalȱpartyȱinȱpower.ȱAndȱwhenȱitȱcomesȱtoȱeducationȱ
andȱ economicȱpolicies,ȱ theȱwholeȱ enterpriseȱ isȱ confoundedȱ inȱ theȱ contextȱ ofȱ globalizationȱ
avoidingȱanyȱmeaningfulȱdebateȱofȱlearningȱfromȱtheȱpast.ȱȱ

148ȱȱSeeȱbelow,ȱdiscussionȱonȱtheȱideaȱofȱ‘charity’ȱinȱlaw.ȱȱ
149ȱȱEmannuelȱKant,ȱGROUNDWORKȱOFȱTHEȱMETAPHYSICSȱOFȱMORALSȱ15ȱ(ThomasȱKingsmillȱAbbottȱ

trans.ȱ2009).ȱ
150ȱȱId.ȱatȱ17.ȱȱ
151ȱȱId.ȱatȱ18‐19.ȱ
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necessityȱofȱactingȱfromȱrespectȱforȱtheȱ‘law’.152ȱAutonomyȱthenȱisȱtheȱbasisȱofȱdignityȱofȱ
humanȱandȱeveryȱrationalȱnature.153ȱ

Gandhi’sȱtheȱHindȱSwarajȱrepresents,ȱinȱidenticalȱwaysȱof,ȱthatȱofȱKant,ȱaȱveryȱnovelȱideaȱ
ofȱ India,ȱ andȱ itsȱ people,ȱ heȱ wantedȱ itȱ toȱ become.ȱ Yetȱ Gandhi’sȱ theoryȱ isȱ notȱ
metaphysicallyȱstructured.ȱTheȱsocial,ȱpoliticalȱandȱlegalȱsystemȱheȱdreamtȱforȱIndiaȱisȱ
basedȱonȱhisȱconceptionȱofȱmorality.ȱItȱisȱnotȱjustifiedȱtoȱbrushȱasideȱtheȱworkȱbyȱsimplyȱ
viewingȱ itȱasȱaȱpieceȱofȱcritiqueȱofȱmodernity.ȱHisȱconceptionȱofȱmoralȱbehaviourȱorȱ
conductȱisȱexpressedȱinȱtheȱfollowingȱpassage:ȱ

Civilizationȱisȱtheȱmodeȱofȱconductȱwhichȱpointsȱoutȱtoȱmanȱtheȱpathȱofȱduty.ȱ
Performanceȱ ofȱdutyȱ andȱ observanceȱ ofȱmoralityȱ areȱ convertibleȱ terms.ȱToȱ
observeȱmoralityȱisȱtoȱattainȱmasteryȱoverȱourȱmindȱandȱourȱpassions.ȱSoȱdoingȱ
weȱ knowȱ ourselves.ȱ Theȱ Gujratiȱ equivalentȱ forȱ civilizationȱ meansȱ ‘goodȱ
conduct’.154ȱȱ

Thereȱis,ȱaboutȱGandhi,ȱaȱfamousȱaxiomȱthatȱwhenȱoneȱofȱhisȱstaunchȱfollowerȱcameȱtoȱ
informȱandȱseekȱhisȱblessingsȱforȱwhatȱtheȱfollowerȱbelievedȱthatȱheȱhadȱmadeȱaȱgreatȱ
socialȱcontributionȱbyȱstartingȱanȱOldȱAgeȱHome;ȱanȱactȱofȱcharity.ȱToȱtheȱfollower’sȱ
surpriseȱGandhi,ȱdisapprovedȱofȱsuchȱpracticesȱandȱtheirȱplaceȱinȱtheȱIndianȱsocialȱorderȱ
ofȱhisȱimagination.ȱȱ

Thereȱ areȱ someȱ recentȱ studiesȱ underȱ moralȱ philosophy,ȱ tryingȱ toȱ establishȱ thatȱ
Gandhianȱ epistemologyȱ doesȱ haveȱ anȱ unparalleledȱ integrityȱ andȱ goesȱ beyondȱ
contradictionsȱthatȱmayȱbeȱdiscoverableȱinȱtheȱeighteenthȱorȱnineteenthȱcenturyȱWesternȱ
philosophers.155ȱOurȱpurposeȱhere,ȱhowever,ȱisȱnotȱtoȱgoȱintoȱcomplexitiesȱofȱpureȱmoralȱ
philosophy,ȱbutȱ toȱseeȱwhatȱroleȱsemanticalȱcategoriesȱofȱmoralityȱorȱcharityȱplayȱ inȱ
reconstructionȱofȱtwoȱofȱtheȱchiefȱlegalȱconceptsȱunderȱinvestigation:ȱstateȱandȱequality?ȱ
Inȱparticular,ȱhowȱdoesȱtheȱnotionȱofȱcharityȱprovideȱaȱsemanticalȱtoolȱtoȱrationalizeȱ
desirableȱoutcomesȱandȱepistemologicalȱderivations;ȱactȱasȱcriterionȱofȱvalidityȱthereof?ȱȱ

Law,ȱCourtȱandȱCharityȱ
Theȱ analysisȱ ofȱ bothȱ Kant’sȱ andȱ Gandhi’sȱ viewsȱ establishȱ thatȱ demandsȱ ofȱ moralȱ
conductȱfromȱanȱindividualȱasȱwellȱasȱofȱsocialȱorȱlegalȱnormsȱdoȱnotȱadmitȱcharityȱorȱ
philanthropyȱasȱsufficientȱjustification.ȱTheȱtransplantȱofȱcharityȱinȱlawȱasȱanȱenforceableȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
152ȱȱHereȱtheȱtermȱ‘law’ȱdoesȱnotȱimplyȱanyȱruleȱofȱpositiveȱlaw.ȱManyȱaȱpositiveȱlawȱmayȱfailȱtheȱ

testsȱofȱKantianȱMoralityȱ(andȱalsoȱofȱGandhian).ȱRespectȱforȱlawȱsimplyȱrefersȱtoȱtheȱrulesȱofȱ
‘categoricalȱimperatives’,ȱwhichȱtheȱduty‐basedȱconceptionȱofȱmoralityȱproduces.ȱ

153ȱSeeȱKant,ȱsupraȱnoteȱ149ȱatȱ32.ȱ
154ȱȱM.K.ȱGandhi,ȱHINDȱSWARAJȱ49ȱ(CentenaryȱEditionȱ2010).ȱȱ
155ȱȱSeeȱAkeelȱBilgrami,ȱSECULARISM,ȱIDENTITY,ȱANDȱENCHANTMENTȱCh.ȱ4ȱ&ȱ5ȱ(2014)ȱ
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criterionȱofȱvalidityȱandȱlegalityȱcanȱbeȱtracedȱbackȱtoȱcommonȱlawȱofȱtrustȱandȱequity.156ȱ
TheȱSupremeȱCourtȱinȱUnniȱKrishnanȱsummarized:157ȱȱ

ʺInȱEnglishȱlawȱtheȱwordȱʺcharityʺȱhasȱbothȱaȱpopularȱandȱaȱtechnicalȱmeaning.ȱ
Theȱpopularȱmeaningȱofȱtheȱwordȱdoesȱnotȱcoincideȱwithȱitsȱlegalȱorȱtechnicalȱ
meaning.ȱEvenȱaccordingȱtoȱtheȱpopularȱorȱordinaryȱmeaningȱtheȱwordȱisȱusedȱ
inȱmoreȱsensesȱthanȱone.ȱInȱaȱnarrowȱandȱlimitedȱsenseȱtheȱordinaryȱacceptationȱ
ofȱtheȱwordȱisȱʺreliefȱofȱphysicalȱnecessityȱorȱwantʺ.ȱ(PerȱLordȱShandȱinȱBairdʹsȱ
Trusteesȱv.ȱLordȱAdvocate,ȱ(1888)ȱ15ȱSessȱCasȱ4thȱSeriesȱ682).ȱInȱaȱsomewhatȱmoreȱ
extendedȱsense,ȱtheȱordinaryȱandȱpopularȱacceptationȱofȱtheȱwordȱisȱʺreliefȱofȱ
povertyʺȱandȱ̋ aȱcharitableȱactȱorȱpurposeʺȱconsistsȱinȱrelievingȱpovertyȱorȱwant.ȱ
{Id.ȱperȱLordȱPresidentȱ(Inglis)}.ȱInȱaȱstillȱmoreȱextendedȱsenseȱandȱinȱitsȱpopularȱ
andȱordinaryȱacceptationȱ̋ charityʺȱcomprehendsȱallȱbenefits,ȱwhetherȱreligious,ȱ
intellectualȱorȱphysicalȱbestowedȱuponȱpersonsȱwho,ȱbyȱreasonȱofȱtheirȱpoverty,ȱ
areȱunableȱtoȱobtainȱsuchȱbenefitsȱforȱthemselvesȱwithoutȱassistance.ȱPerȱLordȱ
WatsomȱinȱCommissionersȱforȱspecialȱpurposesȱofȱIncome‐taxȱv.ȱPemselȱ(1891)ȱ
ACȱ531ȱ(557).ʺȱȱ

Courts,ȱinȱIndia,ȱhaveȱrecognizedȱwithoutȱdeviationȱthatȱeducationȱisȱcharitableȱgood.158ȱ
Theȱ actȱ ofȱ charityȱ orȱ philanthropyȱ hasȱ beenȱ justifiedȱ through,ȱ theȱ theoryȱ ofȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
156ȱȱTheȱjudgmentȱinȱUnniȱKrishnanȱv.ȱStateȱofȱA.P.A.I.R.ȱ1993ȱS.C.ȱ2178ȱatȱparaȱ98,ȱtracedȱthat:ȱȱ

Charityȱ inȱ itsȱ legalȱ senseȱ asȱunderstoodȱ inȱ theȱ EnglishȱLawȱ comprisesȱ fourȱ principalȱ
divisions:ȱ‐ȱ(1)ȱtrustsȱforȱtheȱreliefȱofȱpoverty;ȱ(2)ȱtrustsȱforȱtheȱadvancementȱofȱeducation;ȱ
(3)ȱtrustsȱforȱadvancementȱofȱreligion;ȱ(4)ȱandȱtrustsȱforȱotherȱpurposesȱbeneficialȱtoȱtheȱ
communityȱnotȱfallingȱunderȱanyȱofȱtheȱprecedingȱheads.ȱ…ȱInȱB.ȱK.ȱMukherjeeȱonȱtheȱ
HinduȱLawȱofȱReligiousȱandȱCharitableȱTrustȱatȱpageȱ58ȱparaȱ2.7Aȱitȱisȱstated:ȱEducation‐ȱ
TheȱsecondȱcategoryȱofȱcharitableȱtrustsȱinȱLordȱMcNathtenʹsȱclassificationȱcomprisesȱ
trustsȱforȱeducation.ȱTheseȱtrustsȱneedȱnotȱbeȱmeantȱexclusivelyȱforȱtheȱpoor.ȱOfȱcourse,ȱ
thereȱmustȱbeȱaȱpublicȱpurpose,ȱsomethingȱ tendingȱ toȱ theȱbenefitȱofȱ theȱcommunity.ȱ
Thereȱmustȱbeȱgeneralȱpublicȱbenefitȱthroughȱtheȱadvancementȱorȱfurtheranceȱofȱsomeȱ
educationalȱpurpose.ȱButȱifȱthisȱimportantȱconditionȱisȱsatisfied,ȱtheȱscopeȱofȱʺeducationʺȱ
wouldȱappearȱtoȱbeȱfairlyȱwideȱinȱseveralȱrespects.ȱ

157ȱȱId.ȱ
158ȱȱModernȱSchoolȱv.ȱUnionȱofȱ IndiaȱA.I.R.ȱ2004ȱS.C.ȱ2236ȱatȱparasȱ90‐91ȱdesignatedȱeducationȱasȱ

charityȱinȱfollowingȱterms:ȱȱ
[A]sȱfarȱbackȱasȱ1957,ȱitȱhasȱbeenȱheldȱbyȱthisȱCourtȱinȱtheȱcaseȱofȱStateȱofȱBombayȱv.ȱR.ȱM.ȱ
D.ȱChamarbaugwala,ȱreportedȱinȱ(AIRȱ1957ȱSCȱ699)ȱthatȱeducationȱisȱperȱseȱanȱactivityȱ
thatȱisȱcharitableȱinȱnature;ȱP.ȱA.ȱInamdarȱv.ȱStateȱofȱMaharastraȱAIRȱ2005ȱSCȱ3226ȱatȱparasȱ
92‐93.ȱTheȱCourtȱinȱInamdarȱwentȱonȱtoȱobserveȱquotingȱVivekananda,ȱthat:ȱ‘Educationȱisȱ
ʺ‐continualȱgrowthȱofȱpersonality,ȱsteadyȱdevelopmentȱofȱcharacter,ȱandȱtheȱqualitativeȱ
improvementȱofȱlife.ȱAȱtrainedȱmindȱhasȱtheȱcapacityȱtoȱdrawȱspiritualȱnourishmentȱfromȱ
everyȱexperience,ȱbeȱitȱdefeatȱorȱvictory,ȱsorrowȱorȱjoy.ȱEducationȱisȱtrainingȱtheȱmindȱandȱ
notȱstuffingȱtheȱbrain. ȱ̋…ȱ̋ Weȱwantȱthatȱeducationȱbyȱwhichȱcharacterȱisȱformed,ȱstrengthȱ
ofȱmindȱisȱincreased,ȱtheȱintellectȱisȱexpanded,ȱandȱbyȱwhichȱoneȱcanȱstandȱonȱoneʹsȱownȱ
feet.ʺȱʺTheȱendȱofȱallȱeducation,ȱallȱtraining,ȱshouldȱbeȱman‐making.ȱTheȱendȱandȱaimȱofȱ
allȱtrainingȱisȱtoȱmakeȱtheȱmanȱgrow.ȱTheȱtrainingȱbyȱwhichȱtheȱcurrentȱandȱexpressionȱofȱ
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supererogationȱasȱintegralȱpart,ȱorȱnecessaryȱconstituentȱelement,ȱofȱmodernȱWesternȱ
theoryȱofȱright.ȱHowever,ȱ itȱ is,ȱbyȱ itsȱnatureȱunmanageableȱwhenȱmadeȱ theȱbasisȱofȱ
allocationȱofȱ rightsȱandȱpowerȱ inȱ theȱ legalȱsystem.159ȱTraditionally,ȱcharityȱhasȱbeenȱ
regardedȱasȱnormȱapplyingȱinȱsocialȱstateȱorȱanȱindividualȱvirtue.160ȱȱ

Theȱmostȱ importantȱaspectȱofȱ theȱdiscussionȱonȱ charityȱ andȱ itsȱuseȱ inȱmakingȱ andȱ
interpretationȱofȱlawȱisȱthat,ȱone,ȱevenȱifȱcharityȱwas,ȱinȱtheȱpastȱregardedȱasȱaȱnormȱ
applyingȱ toȱ collectivesȱ ofȱ individual,ȱ itȱ owesȱ itsȱ originȱ andȱ belongsȱ to,ȱ primarilyȱ
religious,ȱsocialȱorȱhistoricalȱaspectsȱofȱsocialȱandȱindividualȱlife.ȱInȱotherȱwords,ȱitȱhas,ȱ
itȱappears,ȱneverȱbeenȱregardedȱasȱanȱelementȱofȱbindingȱruleȱofȱlawȱapplyingȱtoȱpoliticalȱ
state.ȱItȱisȱthen,ȱuniqueȱepistemologicalȱnatureȱofȱtheȱmodernȱWesternȱconceptionȱofȱ‘lawȱ
andȱrights’161ȱandȱlegalȱtheorie(s)ȱthatȱitȱdisregards,ȱforȱmaintainingȱindependentȱandȱ
autonomousȱcharacterȱofȱ law,ȱ theȱvalueȱofȱepistemologicalȱcontributions,ȱyetȱadmitsȱ
themȱ fromȱbackȱdoorȱwheneverȱ itȱ isȱuseful,ȱ toȱmanufactureȱ rationalityȱandȱ specificȱ
publicȱreasonȱtowardsȱitsȱlaw.ȱTwo,ȱtheȱinstrumentȱofȱtheȱliberalȱcategoryȱofȱequalityȱisȱ
semanticallyȱdevised.ȱItȱisȱuniqueȱapplicationȱofȱphonematic162ȱandȱsemanticsȱthatȱtheȱ
toolȱofȱlegislativeȱclassificationȱandȱdoctrineȱofȱarbitrarinessȱappearsȱtoȱbeȱrationalȱandȱ
neutral.ȱȱ

Butȱtheȱrealȱmaterialȱeffectȱofȱthisȱuniqueȱcharacterȱofȱlaw,ȱinȱIndia,ȱhasȱbeenȱthatȱtheȱ
stateȱassumesȱorȱcanȱbeȱimpartedȱanyȱformȱthatȱsuitsȱtoȱtheȱinterestȱofȱforemostȱclasses.ȱ
TheȱcasesȱdecidedȱbyȱhigherȱcourtsȱinȱIndiaȱinvolvingȱeducation,ȱtherefore,ȱinvariablyȱ
usesȱ theseȱ semanticsȱ ofȱ charityȱ andȱ ofȱ referringȱ toȱ orȱ convenientlyȱ forgetting,ȱ
epistemologicalȱ knowledgeȱ ofȱ historical‐anthropologyȱ andȱ sociology,ȱ toȱ reachȱ aȱ
particularȱdecisionȱandȱprovideȱjustifications.ȱTheȱsectionȱofȱcitizenryȱthatȱbenefitȱfromȱ
it,ȱisȱalsoȱenabledȱtoȱargueȱsimilarȱargumentsȱforȱacquiringȱandȱcontinueȱtoȱexercise163ȱ
disproportionateȱpowersȱoverȱlawȱandȱstate.ȱInterestingly,ȱinȱrespectȱofȱtheȱlater,ȱitȱisȱ
clearȱ fromȱ theȱ previousȱ discussionȱ that,ȱ theȱ dichotomyȱ ofȱ publicȱ andȱ privateȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
willȱ areȱ broughtȱ underȱ controlȱ andȱ becomeȱ fruitfulȱ isȱ calledȱ education.ʺȱ (Swamiȱ
VivekanandȱasȱquotedȱinȱId.ȱatȱp.ȱ20).ȱȱ

159ȱȱPeterȱBuffett,ȱTheȱCharitable‐IndustrialȱComplexȱA19ȱTHEȱNEWȱYORKȱTIMESȱ(Julyȱ26,ȱ2013).ȱ
160ȱȱForȱaȱclassicȱanalysisȱonȱtheȱrelatedȱaspectsȱsee,ȱAllenȱBuchanan,ȱJusticeȱandȱCharityȱETHICSȱ558ȱ

(Aprilȱ1987).ȱSeeȱalso,ȱP.ȱV.ȱKane,ȱHISTORYȱOFȱDHARMSASTRAȱCh.ȱXXVȱVol.ȱIIȱ(3rdȱedn.ȱ1997);ȱSeeȱ
IrfanȱHabib,ȱTHEȱAGRARIANȱSYSTEMȱOFȱMUGHALȱINDIAȱ1556‐1707ȱ154‐155ȱ(3rdȱedn.ȱ2014);ȱTheȱ
commonȱfund,ȱofȱ theȱvillage,ȱwasȱusedȱ toȱmeet,ȱ inȱadditionȱ toȱ theȱrevenueȱdemandȱonȱ theȱ
village,ȱnaturalȱcalamities,ȱetc.,ȱtoȱcareȱforȱhospitabilityȱofȱstrangers,ȱcharityȱtoȱbeggars,ȱgeneralȱ
entertainmentȱorȱandȱtowardsȱmeetingȱtheȱmoralȱresponsibilitiesȱofȱtheȱvillage.ȱ

161ȱȱOneȱneedsȱ onlyȱ toȱ referȱ toȱ theȱ factȱ thatȱmoreȱ thanȱ thirty‐twoȱ lakhsȱNGOsȱ existsȱ inȱ Indiaȱ
receivingȱandȱmanagingȱaȱmassiveȱproportionȱofȱnationalȱwealth.ȱManoharȱLalȱSharmaȱv.ȱStateȱ
ofȱMaharashtraȱW.P.ȱ(Crl.)ȱNo.172/2011,ȱSupremeȱCourt.ȱ(Judgmentȱdeliveredȱonȱ01ȱJan.,ȱ2017).ȱȱ

162ȱȱSeeȱsectionȱIIIȱofȱtheȱpaper.ȱ
163ȱȱSee,ȱdiscussionȱunderȱsectionȱIIIȱofȱtheȱpaper.ȱTheȱCivilȱServicesȱSocietyȱandȱtheȱSanskritiȱSchoolȱ

argued,ȱasȱaȱjustificationȱforȱitsȱfailureȱtoȱmeetȱtheȱliabilityȱregardingȱEWSȱcategoryȱstudents,ȱ
thatȱitȱhasȱbeenȱrunningȱafternoonȱschoolȱnamedȱUmang,ȱ(anȱactȱofȱcharity)ȱatȱtheȱveryȱsameȱ
premisesȱandȱprovidingȱfreeȱeducationȱtoȱtheȱunderprivilegedȱstudents!!!ȱ
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linguistically164ȱrationalizedȱkeepȱ fusingȱ intoȱeachȱotherȱandȱ theȱdistinctions,ȱ thoughȱ
arbitrary,165ȱfrequentlyȱblurredȱwhichȱprovideȱtheȱciteȱforȱpracticingȱtransformerȱstate.ȱȱ

VIȱ

Conclusionȱ

Theȱlegalȱcategoriesȱofȱtransformerȱstateȱandȱequalityȱasȱswyambhuȱentityȱre‐establishȱtheȱ
medievalȱ institutionsȱ andȱ practicesȱ inȱ newȱ formsȱ butȱ withȱ identicalȱ contents.ȱ Theȱ
imageriesȱ ofȱ ‘kid’sȱ notebookȱ paradox’ȱ essentiallyȱ presageȱ theȱ entireȱ processȱ ofȱ
rejuvenationȱofȱmajorityȱofȱpopulationȱintoȱnewȱatisudrasȱ!ȱInȱtheȱbygoneȱhierarchicalȱ
societyȱwhatȱdisabilitiesȱ attachedȱ toȱ aȱ personȱ byȱ virtueȱ ofȱ herȱ birth,ȱ nowȱ befallen,ȱ
apparentlyȱthough,ȱqualifiedȱbyȱeconomicȱfilter,ȱbutȱwhenȱoneȱlooksȱlittleȱdeeper,ȱtheȱ
basis,ȱoneȱdiscoversȱisȱnoneȱotherȱthanȱtheȱbirth.ȱIfȱaȱkidȱisȱdisentitledȱtoȱaccessȱ‘good’ȱ
schoolȱeducationȱbecauseȱherȱparentsȱcannotȱaffordȱtoȱspendȱoneȱtoȱtwoȱmillionȱrupeesȱ
orȱwhenȱaȱyoungȱcitizenȱ isȱdisqualifiedȱ toȱacquireȱherȱ firstȱdegreeȱ inȱaȱprofessionalȱ
disciplineȱ (law,ȱengineering,ȱmedical,ȱetc.,)ȱ sinceȱsheȱcannotȱpayȱ rupeesȱ twoȱ toȱ fourȱ
million,ȱofȱcourse,ȱ itȱ isȱnotȱ theȱ faultȱofȱher,ȱneitherȱ fate.ȱYetȱ theseȱ requirementsȱandȱ
bindingȱnormsȱflowȱfromȱtheȱsystemȱofȱinstitutionsȱwhichȱareȱbasedȱonȱtheȱnotionȱofȱ
charityȱ andȱ supererogation!ȱ Thatȱ theȱ transformerȱ stateȱ andȱ swayambhuȱ equalityȱ
rationalize.ȱHerȱonlyȱexistentialȱsinȱwasȱthatȱsheȱ‘choseȱtoȱbeȱborn’ȱtoȱparentsȱwhoȱareȱ
incapableȱtoȱcrackȱtheȱnutȱofȱtheȱeconomicȱbarrier!ȱEnigmatical,ȱthen,ȱasȱitȱdoesȱseem,ȱ
childȱrightsȱandȱwelfareȱhaveȱemergedȱasȱaȱpopularȱbranchȱofȱmicro‐legalȱstudyȱandȱ
policyȱadvocacyȱatȱnationalȱandȱinternationalȱacademics.166ȱTheseȱareȱboundȱtoȱproveȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
164ȱȱSee,ȱJacquesȱDerrida,ȱOFȱGRAMMATOLOGYȱ7ȱ(GayatriȱChakravortyȱSpivakȱtrans.ȱ1976,ȱ1997)ȱ(‘Itȱ

isȱasȱifȱtheȱWesternȱconceptȱofȱlanguageȱ(inȱtermsȱofȱwhat,ȱbeyondȱitsȱplurivocityȱandȱbeyondȱ
theȱstrictȱandȱproblematicȱoppositionȱofȱspeechȱ[parole]ȱandȱlanguageȱ[langue]ȱ,ȱattachesȱitȱinȱ
generalȱtoȱphonematicȱorȱglossematicȱproduction,ȱtoȱlanguage,ȱtoȱvoice,ȱtoȱhearing,ȱtoȱsoundȱ
andȱbreadth,ȱtoȱspeechȱ)ȱwereȱrevealedȱtodayȱasȱtheȱguiseȱorȱdisguiseȱofȱaȱprimaryȱwriting:ȱmoreȱ
fundamentalȱthanȱthatȱwhich,ȱbeforeȱthisȱconversion,ȱpassedȱforȱtheȱsimpleȱʺsupplementȱtoȱtheȱ
spokenȱword’).ȱId.ȱ

165ȱȱH.L.A.ȱHart,ȱBenthamȱonȱLegalȱRightsȱ inȱOXFORDȱESSAYSȱINȱJURISPRUDENCE:ȱSECONDȱSERIESȱ192ȱ
(A.W.B.ȱSimpsonȱed.ȱ1973).ȱForȱanȱexcellentȱanalysisȱofȱtheȱdichotomyȱofȱpublicȱandȱprivateȱ
divideȱinȱcontemporaryȱlegalȱscholarship,ȱseeȱgenerally,ȱTheȱLawȱCommissionȱofȱCanada,ȱNEWȱ
PERSPECTIVESȱONȱTHEȱPUBLIC–PRIVATEȱDIVIDEȱ(2003).ȱ

166ȱȱTheȱUnitedȱNationsȱConventionȱonȱtheȱRightsȱofȱ theȱChildȱ(UNCRC)ȱ1989.ȱDepartmentsȱofȱ
Schoolȱ Educationȱ &ȱ Literacyȱ ofȱ centralȱ andȱ Stateȱ Governments,ȱ responsibleȱ forȱ theȱ
implementationȱofȱtheȱfundamentalȱandȱstatutoryȱrightsȱtoȱeducation.ȱThereȱnumerousȱNGOsȱ
ChildȱRightsȱ andȱYouȱ (CRY),ȱ Saveȱ theȱChildren,ȱ BachpanȱBachaoȱAndolan.ȱTheȱNationalȱ
CommissionȱforȱProtectionȱofȱChildȱRightsȱ(NCPCR)ȱunderȱtheȱCommissionsȱforȱProtectionȱofȱ
ChildȱRightsȱ(CPCR)ȱAct,ȱ2005,ȱunderȱtheȱadministrativeȱcontrolȱofȱtheȱMinistryȱofȱWomenȱ&ȱ
ChildȱDevelopment,ȱtheȱGovernmentȱofȱIndia.ȱ
LawȱSchoolsȱandȱUniversitiesȱrunȱspecializedȱResearchȱCentresȱforȱexample,ȱCentreȱforȱChildȱ
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counterproductive.ȱTheȱpaperȱhasȱtriedȱtoȱdemonstrateȱthat,ȱreally,ȱthereȱisȱaȱneedȱtoȱ
criticize,ȱ challengeȱ andȱ reviseȱ theȱ fundamentalȱ categoriesȱ ofȱ theȱ legalȱ systemȱ
appropriateȱtoȱgenusȱandȱpsycheȱofȱtheȱpeople.ȱSociologicalȱandȱanthropologicalȱhistoryȱ
ofȱinstitutionsȱandȱsocialȱnormsȱcanȱofferȱvaluableȱinsights.ȱȱ

Theȱsecond,ȱtheȱpowerȱgroupsȱpracticeȱstateȱandȱsustainsȱitȱasȱaȱtransformerȱstate,ȱinȱaȱ
peculiarȱ‘moralȱandȱethicalȱrealm’,ȱthatȱit,ȱatȱtheȱsameȱtime,ȱcreatesȱandȱfeedsȱupon.ȱTheȱ
percolationȱofȱcentralȱsentimentsȱandȱrulesȱofȱthatȱrealmȱintoȱotherȱvitalȱspheresȱofȱtheȱ
social,ȱ lubricatesȱ theȱ transformerȱ juggernaut.ȱ Inȱ otherȱ words,ȱ thisȱ isȱ howȱ itȱ keepsȱ
workingȱevenȱwhenȱaȱpublicȱgoodȱ(e.g.,ȱeducation)ȱisȱconvertedȱintoȱprivateȱcommodityȱ
ofȱmarket.ȱToȱunderstandȱthis,ȱforȱanȱinstance,ȱoneȱhasȱtoȱpierceȱandȱpeepȱintoȱtheȱmoralȱ
sphereȱinȱwhichȱdoctorsȱandȱlawyersȱareȱboundȱtoȱoperate.ȱWhenȱaȱpersonȱfallsȱsickȱorȱ
meetsȱwithȱanȱaccident,ȱthisȱveryȱfactȱisȱaȱsourceȱofȱsorrow,ȱpity/grief,ȱorȱsadnessȱforȱherȱ
neighbours,ȱ passers‐byȱ andȱ everyoneȱ else.ȱ Thisȱ statementȱ ofȱ factȱ expressesȱ naturalȱ
humanȱmoralȱsentimentȱinȱallȱsocietiesȱandȱtime.ȱYetȱtheȱsameȱstatement,ȱlogicallyȱmustȱ
notȱapplyȱtoȱtheȱpersonȱwhoȱisȱaȱdoctor.ȱ

Inȱ identicalȱ ways,ȱ aȱ lawyerȱ mustȱ notȱ generateȱ theȱ sentimentsȱ ofȱ sorrowfulness,ȱ
pity/grief,ȱorȱunhappinessȱwhenȱoneȱharmsȱother,ȱphysicallyȱorȱotherwise,ȱorȱaȱdisputeȱ
arisesȱbetweenȱtwoȱindividuals.ȱTheȱfactȱthatȱtheȱsameȱincidentȱorȱeventȱis,ȱnaturally,ȱaȱ
causeȱofȱ sadnessȱ forȱwholeȱofȱ theȱhumanityȱexceptȱ lawyersȱorȱdoctors,ȱ forȱwhomȱ itȱ
becomesȱaȱsourceȱofȱhappinessȱandȱjoy,ȱsignifiesȱthatȱthereȱisȱsomethingȱfundamentallyȱ
wrongȱinȱtheȱconceptionȱofȱtheseȱprofessionsȱthemselves.ȱTheseȱprofessions,ȱinȱaȱmarketȱ
society,ȱ isȱ conceivedȱandȱ theorizedȱ inȱaȱ fashionȱ thatȱgoȱdirectlyȱ inȱconflictȱwithȱ theȱ
naturalȱ sentimentsȱ ofȱ humanity.ȱ Intuitivelyȱ suchȱ conflictsȱ areȱwhollyȱ absentȱ inȱ theȱ
judicialȱ arrangementȱ (vyavahara)ȱ orȱ heathȱ systemȱ thatȱ prevailedȱ inȱ theȱ ancientȱ andȱ
medievalȱ Indianȱ societies.ȱ Theȱ swayambhuȱ legalȱ categoryȱ ofȱ equalityȱ throughȱ itsȱ
operativeȱtools,ȱonlyȱfunctionsȱtoȱhideȱtheseȱfundamentalȱmoralȱconflictsȱandȱproducesȱ
newȱnormal.ȱIntermittentȱdoubts,ȱsometimesȱraisedȱbyȱsuchȱasȱthatȱofȱSudhirȱAggrawalȱ
J.,ȱofȱHighȱCourtȱofȱAllahabad,ȱareȱlostȱamidstȱtheȱdazzlesȱofȱthisȱnewȱnormal.ȱAȱpithyȱ
statementȱofȱtheȱwholeȱjustificatoryȱacademicȱenterprise,ȱinȱtheȱcontemporaryȱcontext,ȱ
isȱofferedȱinȱtheȱfollowingȱstatement:ȱ

‘…theȱmoral‐practicalȱrationalityȱcreatesȱpossibleȱfeaturesȱbyȱtransformingȱnewȱ
ethicalȱdemandsȱofȱ liberty,ȱequality,ȱandȱ fraternityȱ intoȱpoliticalȱ imperativesȱ
andȱjuridicalȱdemands.ȱ….ȱtheȱvaluesȱofȱmodernityȱliberty,ȱequality,ȱautonomy,ȱ
subjectivity,ȱjustice,ȱsolidarity‐asȱwellȱasȱtheȱantimoniesȱamongstȱthemȱremain,ȱ
butȱ areȱ subjectȱ toȱ anȱ increasingȱ symbolicȱ overload,ȱ inȱ thatȱ theyȱ meanȱ
increasinglyȱmoreȱdisparateȱthingsȱtoȱdifferentȱpeopleȱorȱsocialȱgroups,ȱwithȱtheȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
andȱ theȱ Lawȱ (CCL),ȱNLSIU,ȱ Bangalore;ȱCentreȱ forȱChildȱRightsȱ (CCR),ȱtheȱNationalȱ Lawȱ
UniversityȱOdisha,ȱCuttack;ȱCentreȱforȱHumanȱRightsȱEducationȱResearchȱandȱStudies,ȱNLU,ȱ
Jodhpurȱetc.,ȱengagedȱinȱpolicyȱadvocacyȱonȱchildȱrightsȱandȱofferingȱadvancedȱcourses.ȱȱ
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resultȱ thatȱ theȱ excessȱ ofȱ meaningȱ turnsȱ intoȱ trivialization,ȱ andȱ henceȱ intoȱ
neutralization’.167ȱ

Third,ȱmoralȱ claimsȱofȱ theȱ stateȱ toȱ theȱhighestȱ authority/powerȱ overȱ resourcesȱ andȱ
humanȱlivesȱinȱtheȱterritoryȱmustȱnecessarilyȱbeȱseenȱinȱassociationȱwithȱtheȱservicesȱitȱ
providesȱandȱlifeȱconditionsȱitȱcreates.ȱThereȱwereȱcertainȱgoodsȱthatȱdidȱenjoyȱstatusȱofȱ
publicȱ socialȱ goodȱ whichȱ keptȱ politicalȱ stateȱ atȱ bayȱ fromȱ theȱ socialȱ stateȱ forȱ twoȱ
millennia.ȱTheȱnon‐exclusionaryȱconceptionȱofȱequalityȱpreventedȱ theȱ twoȱhalvesȱofȱ
stateȱfromȱblurringȱtheirȱthinȱlineȱofȱlimits.ȱInȱotherȱwords,ȱtheȱstateȱ(political)ȱdidȱnotȱ
needȱ toȱ beȱ verticallyȱ atȱ theȱ apexȱ ofȱ allȱ socialȱ institutions.ȱ Further,ȱ theȱ lossȱ ofȱ thatȱ
conceptionȱofȱequalityȱthroughȱimpositionȱofȱforeignȱlaw,ȱhasȱonlyȱfacilitatedȱcontinuedȱ
conversionȱofȱ fragmentsȱofȱ theȱmodernȱ leviathanȱ intoȱprivateȱ (asȱopposedȱ toȱsocial)ȱ
powerȱorȱproperty.ȱTheȱpowerȱgroupsȱhaveȱbeenȱonlyȱableȱtoȱhelpȱachieveȱthatȱendȱbyȱ
wayȱofȱcontrollingȱtheȱaffairsȱofȱlaw.ȱOneȱspontaneouslyȱrecallsȱHart’sȱbeliefȱthat,ȱ‘lawȱ
isȱtooȱimportantȱtoȱbeȱleftȱsolelyȱtoȱlawyers’.168ȱInȱaȱsimilarȱwayȱthatȱofȱmodernȱclassȱofȱ
lawyersȱwhoȱmonopolizesȱ theȱbusinessȱofȱ lawȱ todayȱ inȱ theȱCommonȱLawȱ system,ȱ
Brahmanas,ȱaȱ closedȱgroupȱofȱglossators,ȱmonopolizedȱ theȱbusinessȱofȱ theȱ lawȱandȱ
teachingȱ andȱ learningȱ sourcesȱ ofȱ law,ȱ inȱ ancientȱ India.169ȱ Yetȱ itȱ wasȱ aȱ uniqueȱ
achievementȱofȱBrahmanas,ȱ thatȱ theyȱdidȱnotȱ letȱdevelopȱ theȱpoliticalȱstateȱ inȱallȱ itsȱ
perniciousȱ branchesȱ intoȱ whichȱ theȱ modernȱ state,ȱ inȱ theȱ Westernȱ societies,ȱ couldȱ
outgrow.170ȱȱ

Andȱtheȱlast,ȱtheȱongoingȱsanskritiȱlitigationȱoffersȱtoȱIndianȱcourts,ȱaȱkindȱof,ȱtheȱfirstȱ
occasionȱ inȱ theȱnewȱCentury,ȱ ofȱ self‐introspectionȱ andȱ toȱ haveȱ aȱ freshȱ lookȱ onȱ theȱ
fundamentalȱcategoriesȱofȱlawȱandȱIndianȱlegalȱsystem.ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
167ȱȱBoaventuraȱdeȱSousaȱSantos,ȱTOWARDȱAȱNEWȱLEGALȱCOMMONȱSENSE:ȱLAW,ȱGLOBALIZATION,ȱANDȱ

EMANCIPATIONȱ4,ȱ448ȱ(2ndȱedn.ȱ2002).ȱ
168ȱȱSee,ȱH.ȱL.ȱA.ȱHart,ȱESSAYSȱONȱBENTHAM:ȱJURISPRUDENCEȱANDȱPOLITICALȱTHEORYȱ192ȱ(1982),ȱ‘Lawȱ

isȱhoweverȱtooȱimportantȱaȱthingȱtoȱleaveȱtoȱlawyersȱevenȱtoȱconstitutionalȱlawyers;ȱandȱtheȱ
waysȱofȱthinkingȱaboutȱrightsȱcommonȱamongȱseriousȱcriticsȱofȱtheȱlawȱandȱsocialȱtheoristsȱ
mustȱbeȱaccommodatedȱevenȱ thoughȱ theyȱareȱdifferentȱ fromȱandȱmayȱnotȱserveȱanyȱofȱ theȱ
specificȱpurposesȱofȱtheȱlawyer’.ȱId.ȱ

169ȱȱRobertȱLingat,ȱTHEȱCLASSICALȱLAWȱOFȱ INDIAȱTrans.ȱ J.D.M.ȱDerrettȱ 30‐31ȱ (1973);ȱ approvingȱ
Lingat,ȱ Prof.ȱ Baxiȱ quotesȱ himȱ thatȱ ‘[I]tȱ shouldȱ notȱ beȱ assumedȱ thatȱ theȱ commentatorsȱ
(Brahmanas)ȱroleȱorȱtheȱfunctionȱwasȱtoȱcanonizeȱcustoms.ȱCustomaryȱrulesȱareȱoftenȱimpreciseȱ
andȱ incomplete.ȱ Interpretationȱ offersȱ thenȱ aȱ frameworkȱ thatȱ demandsȱ adjustmentsȱ andȱ
correctivesȱ…itȱallowsȱgapsȱtoȱbeȱfilled.ȱItȱisȱthisȱframeworkȱthroughȱwhichȱinterpretationȱcouldȱ
exerciseȱ uponȱ custom,ȱ evenȱwhenȱ customȱ hasȱ notȱ directedȱ itsȱ choice’.ȱ SeeȱUpendraȱ Baxi,ȱ
TOWARDSȱAȱSOCIOLOGYȱOFȱINDIANȱLAWȱ7ȱ(1986).ȱ

170ȱȱSeeȱR.M.ȱUnger,ȱLAWȱINȱMODERNȱSOCIETIES:ȱTOWARDȱAȱCRITICISMȱOFȱSOCIALȱTHEORYȱ115ȱ(1976),ȱ
‘TheȱforemostȱsourcesȱofȱtheȱsacredȱHinduȱlawȱwereȱwrittenȱtexts,ȱtheȱsmrtisȱandȱsastras.ȱTheseȱ
writingsȱwereȱorganizedȱ andȱ interpretedȱbyȱBrahminsȱwhoȱmaintainedȱ aȱgreaterȱorȱ lesserȱ
measureȱofȱindependenceȱfromȱtheȱrulerȱ…ȱTheseȱglossesȱmayȱhaveȱmadeȱampleȱuseȱofȱanalogyȱ
toȱextendȱorȱrestrictȱtheȱliteralȱscopeȱofȱrulesȱinȱlightȱofȱpresumedȱintentȱorȱascribedȱpurpose.ȱ
Butȱtheȱcommentatorȱwasȱnotȱfreeȱtoȱimpartȱhisȱownȱabstractȱsystematizationȱtoȱtheȱmaterialȱ
withȱwhichȱheȱworked’.ȱ


